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Allocated Pension Member means a Member who is in receipt (or who the Trustee has 

determined to pay) a pension under clause 4.2 of Part C of the Schedule. 

Allocated Pension Rules means the rules referred to in clause 4.2(a)(1) of Part C of the 

Schedule. 

Applicable Law  means the Act, the Corporations Act 2001, the Corporations Regulations, 
the Income Tax Assessment Act 1997, the Income Tax Assessment Regulations, the 

Superannuation (Unclaimed Money and Lost Members) Act  1999, the Family Law Act 

1975, the Anti-Money Laundering and Counter Terrorism Financing Act 2006, the 

Bankruptcy Act 1966 and any other applicable Act, regulation or other lawful requirement 

(as amended from time to time) with which the Trustee or the Fund must comply (whether 

to avoid breaching the relevant Act, regulation or other lawful requirement or to qualify for 

tax or other concessions which the Trustee determines to be desirable or for any other 

purpose).1 

Assets means any form of property including all the cash and Authorised Investments, 

including contributions received (unless those contributions are held subject to clause 10.7 

in a separate trust account), held by the Trustee upon the trusts contained in this deed. 

Authorised Investments means the investments which the Trustee is authorised to invest 

in pursuant to clause 17. 

Benefit means any amount paid or payable by the Trustee out of the Fund to a Member 

pursuant to this deed. 

Binding Nomination in respect of a Member means a written notice received by the 

Trustee from the Member which: 

(a) is in a form approved by the Trustee; 

(b) complies with the Applicable Law; 

(c) confirms a previous Binding Nomination or nominates one or more of the Member's 

Dependants and legal personal representative to receive the Benefit payable 

fol lowing the death of the Member and the proportions in which it is to be paid; and 

(d) is intended by the Member to be binding on the Trustee. 

Books has the meaning assigned to that term in the Act. 

Business Day means a day that is not a Saturday, a Sunday, a public holiday or a bank 

holiday in Melbourne, Victoria. 

Commencement Day has the meaning assigned to that term in the Act.  

Compulsory Contributions means those contributions required to be made by an 

Employer in respect of a Member under the provisions of the SGC Act  or under any 

industrial award reduced where applicable by the cost of providing any Insured Benefit 

pursuant to clause 19 and any other applicable costs or charges that the Trustee is 

permitted to deduct therefrom in accordance with clause  6. 

                                                 
1 Amended by deed dated 27 June 2007 
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Contribution-splitting application means an application by a Member in respect of 

contributions made by or on behalf of that Member on or after 1 January 2006 that meets 

the requirements of the Applicable Law and any other conditions or restrictions determined 

by the Trustee from time to time.2 

Custodian means the corporation appointed under clause 16.2, i f any. 

Death Benefit Instruction in respect of a Member means a written notice received by the 

Trustee from the Member which: 

(a) directs the Trustee to pay the Benefit payable on the death of the Member to one 

or more of the Member's Dependants and legal personal representative and the 

proportions in which it is to be paid; 

(b) each person nominated is within a class of persons the Trustee has prescribed as 

eligible to be nominated in a Death Benefit Instruction;  

(c) the notice is in the form prescribed by the T rustee for a Death Benefit Instruction. 

Deed or this Deed means this deed as originally executed and as it may from time to time 

be amended in accordance with its provisions. 

Dependant has the same meaning as the term has under the Act. 

Determination Date means the last day of each calendar month. 

Employee means a natural person who is in the employment of an Employer and includes 

a director, manager or secretary of a corporate Employer. 

Employer is a person who satisfies the meaning assigned to that term by the Act and 

where applicable agrees to participate in the Fund and be bound by the Trust Deed 

pursuant to clause 15.2. 

Eligible Person means any person who is not prohibited from being a Member of the Fund  

pursuant to the Applicable Law. 

Expense Reserve Account means the account established pursuant to clause 14.3. 

Financial Year means each successive period of 12 months commencing on the first day 

of July and ending on the thirtieth day of June except that the first Financial Year shall be 

the period commencing on the date of this deed and ending on 30 June 2005 and the last 

Financial Year shall be the period commencing on the first day of July immediately 

preceding termination and ending on the date of termination of this trust. 

Fund means The Aracon Superannuation Fund as constituted by this deed and includes a 

reference to each separate sub-plan created under clause 34 of this deed. 

Gainful Employment in relation to a Member means employed or self-employed for gain 

or reward in any business, trade, profession, vocation, calling, occupation or employment. 

GST means goods and services tax under the GST Act or any similar tax under similar 

legislation. 

                                                 
2 Amended by deed dated 23 March 2006 
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GST Act means A New Tax System (Goods and Services Tax) Act 1999. 

Insured Benefit means the proceeds of any Benefit arranged in respect of a Member by 

the Trustee pursuant to clause 19 with a l ife insurance company or any l ike corporation or 

body. 

Investment Account means accounts established for a Member pursuant to clause  14.2. 

Investment Nomination means any of a Specific Investment Nomination, Investment Pool 

Nomination or such other nomination of Authorised Investments as the Trustee may permit 

from time to time under clause 18.1. 

Investment Pool means a pool of selected Authorised Investments with a distinctive 

investment strategy created in accordance with clause 16.5. 

Investment Pool Nomination means the nomination of an Investment Pool by a Member 

in accordance with clause 18.  

Investment Units means units conferring an equal undivided interest in an Investment 

Pool in accordance with the provisions of clause 16.5 and being valued pursuant to 

clause 20. 

Life Expectancy means the l i fe expectancy of a Term Allocated Pension Member or the 

l i fe expectancy of a Term Allocated Pension Member's Spouse as determined in 

accordance with the Act. 

Market Value of an Asset at the Relevant Date means, subject to the Act, the Trustee's 

assessment which shall be final and binding on all parties of the market value of that Asset 

determined as fol lows: 

(a) in the case of units or interests in trusts (including managed investment schemes), 

the redemption price thereof quoted for the relevant trust on the Relevant Date or 

the latest redemption price so quoted prior to that date;  

(b) in the case of securities officially listed on any recognised stock exchange: 

(i) any prices concerning such investment shall be determined in accordance 

with the rules or usual practice of the stock exchange on which such 

securities are l isted; 

(ii) save as provided in (b)(i ii) below the value of such investment shall be the 

price (if any) quoted for the last sale for that investment on the Relevant 

Date or prior to that date on that stock exchange provided that i f such price 

is above the price (if any) quoted for the ‘latest seller’ price on the Relevant 

Date or prior to that date then such ‘latest seller’ price shall be the market 

value or i f such price is below the price (if any) quoted for the ‘latest buyer’ 

price on the Relevant Date or prior to that date then such ‘latest buyer’ 

price shall be the market value; 

(iii) i f in the case of an investment l isted on a stock exchange there have been 

no sales or no buyer price quoted within three months prior to the Relevant 

Date or trading in the investment has been suspended for at least two 

trading days and is continuing, the Trustee may cause a broker approved 
by the Trustee (being a member of the stock exchange on which such 

investment is quoted or otherwise an active broker on that stock exchange) 
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to certi fy the amount (i f any) which in their opinion shall be the value 

thereof arid the value so certi fied shall be deemed to be the value of such 

investment; 

(c) in case of deposits, the amount of such deposits; 

(d) in the case of land, cost or the most recent value as determined by a l icensed 

valuer; 

(e) in the case of mortgages, the amount secured and outstanding (whether presently 

payable or not) pursuant to the mortgage which the Trustee considers recoverable; 

(f) in the case of government or company securities, commercial bills or promissory 

notes, an amount determined by the Trustee; 

(g) in the case of a policy of insurance or assurance, i ts surrender value; 

(h) in any other case, the value thereof determined in such manner as the Trustee 

shall from time to time determine as a net value which could reasonably be 

considered to be the current net market value of such investment on the Relevant 

Date. 

Member means: 

(a) an Eligible Person who is accepted by the Trustee for membership of the Fund in 

accordance with the provisions of this deed; and 

(b) a former Eligible Person who at the relevant time is receiving or entit led to receive 

Benefits from the Fund. 

Normal Retirement Date  means the date on which a Member attains their sixty-fi fth (65 th) 

birthday or such other date as may be agreed in a particular case between the Member 

and the Trustee. 

Pensioner means any person who is in receipt of a pension pursuant to this deed. 

Personal Member means a Member who is classified by the Trustee as a personal 

member for the purposes of this deed. 

Preferred Nomination means a notice to the Trustee given by an applicant or Member 

that nominates a person or persons to receive all or part of the Benefit payable on their 

death, other than in the form of a Binding Nomination or Death Benefit Instruction.  Where 

more than one person is nominated, the Preferred Nomination may specify the proportion 

for each person. 

Preserved Benefit means any benefit or portion of a benefit that is required to be 

preserved under the Act. 

Product Disclosure Statement in relation to the Fund means a Product Disclosure 

Statement prepared for the purposes of the Fund pursuant to the Applicable Law. 

Register means the register of Members maintained by the Trustee pursuant to clause  26. 
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Regulated Document means the Product Disclosure Statement and any other documents 

required to be provided to Members or prospective Members pursuant to the Applicable 

Law. 

Regulator has the meaning assigned to that term in the Applicable Law.3 

Relevant Date means the date on which the value of any Asset or of an Investment Unit is 

valued under this deed. 

Resolution means a resolution passed at a meeting of Members duly convened and held 

in accordance with the provisions of this deed by a majority of the persons voting thereat 

upon a show of hands and if a poll is demanded, then by a majority of votes given on such 

poll, but where the Act requires a particular majority or any other conditions for the passage 

of a resolution, then that majority and those conditions wil l  apply. 

Retirement has the meaning assigned to that term in the Act. 

Reversionary Pensioner means the person (if any) to whom a pension is payable on the 

death of a Member pursuant to clause 4.3(r) of the Schedule for Part C in relation to 

Allocated Pension Members arid clause 4.7(a)(11) of the Schedule for Part C in relation to 

Term Allocated Pension Members. 

Schedule means the Schedule to this deed comprising Parts A, B and C and any other 

Parts that may be added from time to time. 

SGC Act means the Superannuation Guarantee Charge Act 1992. 

Specific Investment Nomination means the nomination of specific Authorised 

Investments by a Member in accordance with clause 18.  

Spouse means, in relation to a Member: 

(a) a husband, wife, widower or widow of the Member; and 

(b) a person who, though not legally married to the Member, in the opinion of the 

Trustee l ives or has l ived with the Member as at the relevant date on a bona fide 

domestic basis as the husband or wife of that Member.  

Tax Act means the Income Tax Assessment Act 1936 or the Income Tax Assessment Act 

1997. 

Tax Reserve Account means the account established pursuant to clause  14.4. 

Tax Liability means any l iability or estimated l iability as determined by the Trustee for 

taxes and charges assessed, charged or imposed by or under any federal or state law 

whether in respect of contributions, income earned (after deducting such expenses as may 

be allowed under the Tax Act or the Act) from Assets, capital gains realised on the sale of 

Assets or otherwise. 

Term Allocated Pension Member means a Member who is in receipt (or who the Trustee 

has determined to pay) a pension under clause 4.4 of Part C of the Schedule. 

                                                 
33 Amended by deed dated 23 March 2006 
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Term Allocated Pension Rules means the rules referred to in clause 4.4(a)(1) of Part C of 

the Schedule. 

Total and Permanent Disablement means: 

(a) in any case where the Trustee has effected a policy of insurance pursuant to 

clause 19 to provide Total and Permanent Disablement Benefits in respect of a 
Member, Total and Permanent Disablement as defined within that policy of 

insurance (or what the Trustee considers to be the corresponding words or 

expression contained in that policy); or 

(b) where no such policy of insurance has been effected, i ll-health (whether physical 

and mental) which in the opinion of the Trustee is such that the Trustee having 

regard to the appropriate medical evidence is satisfied that the Member is unlikely 

ever again to engage in Gainful Employment for which the Member is reasonably 

qualified by education, training or experience; 

and ‘Totally and Permanently Disabled’ shall have a corresponding meaning, provided that 

Total and Permanent Disablement shall only be regarded as having occurred for the 

purpose of releasing any Preserved Benefit component of any Benefit payable on Total 

and Permanent Disablement pursuant to this deed if the evidence provided by the Member 

concerned is sufficient to satisfy the Trustee that the Member also meets the conditions for 

permanent incapacity as defined in the Act. 

Transition to Retirement Conditions means the conditions in the Applicable Law that 

enable a Member to access their Preserved Benefit, in the form of a non-commutable 

al located pension or non-commutable annuity as defined in the Applicable Law, 

notwithstanding that the Member is in Gainful Employment.4 

Trustee means the Trustee for the time being of the Fund appointed un der the provisions 

of this deed. 

Unrestricted Non-Preserved Benefits has the meaning assigned to that term under the 

Act. 

Valid Binding Nomination has the meaning given in clause 29.7. 

Valid Death Benefit Instruction has the meaning given in clause 29.9. 

1.2 Interpretation 

In this deed, unless the context otherwise requires: 

(a) a term which is used in this deed as a defined term and which is defined in the 

Applicable Law shall to the extent of any inconsistency have the meaning given to 

that term in the Applicable Law unless the Trustee determines otherwise provided 

that i f a term has more than one definition under the Applicable Law, the term shall 

have the meaning that the Trustee determines from time to time either generally or 

for any particular purpose; 

(b) a reference: 

                                                 
4 Amended by deed dated 23 March 2006 
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(1) to the singular includes the plural and vice versa; 

(2) to a gender includes all  genders; 

(3) to any document (including this deed) includes references to that document 

as amended, consolidated, supplemented, novated or replaced; 

(4) to an agreement includes any deed, agreement or legally enforceable 

arrangement or understanding whether written or not;  

(5) to any person or any party includes: 

(A) references to any individual, company, body corporate, 

association, partnership, firm, joint venture, trust and governmental 

agency as the case requires; and 

(B) that person's successors, permitted assigns, substitutes, executors 

and administrators; 

(6) to law: 

(A) includes references to any constitutional provision, treaty,  decree, 

convention, statute, act, regulation, rule, ordinance, proclamation, 

subordinate legislation, by-law, judgment, rule of common law or 

equity, rule of any applicable stock exchange; and 

(B) is a reference to that law as amended, consolidated, supplemented 

or replaced; 

(7) to judgment includes references to any order, injunction, decree, 

determination or award of any court or tribunal; 

(8) to proceeding includes l i tigation, arbitration, and investigation;  

(c) headings are for convenience only and must be ignored in construing this deed; 

(d) i f a period of time is specified and dates from, after or before a given day or the day 

of an act or event, it is to be calculated exclusive of that day;  

(e) the words including or includes mean including but not l imited to or including 

without l imitation; 

(f) where a word or phrase is defined, its other grammatical forms have a 

corresponding meaning; 

(g) this deed must not be construed adversely to a party solely because that party was 

responsible for preparing it; and 

(h) where any person is required to provide, or may provide, a notice or application in 

writing to another person, then the Trustee may, subject to the Applicable Law, 

permit that notice or application to be given in electronic or other form and on such 

other terms and conditions as the Trustee may determine. 
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1.3 Incorporation of Applicable Law 

Notwithstanding anything expressed or implied to the contrary in this deed, i f there is a 

confl ict between clause 1.4 and any other provision of this deed, clause 1.4 shall prevail. 

1.4 Effect of Applicable Law 

Subject to right of the Trustee to elect otherwise: 

(a) any provision or requirement of the Applicable Law which is expressly required to 

be included in this deed in order to comply with or satisfy a requirement of the 

Applicable Law is hereby deemed to be included in this deed; 

(b) i f there is a confl ict between a provision or requirement deemed by clause 1.4(a) to 

be included in this deed and any other provision of this deed, the deemed provision 

or requirement shall prevail; 

(c) the Trustee and Member shall do or procure to be done such acts as in the opinion 

of the Trustee are necessary to comply with the Applicable Law; and 

(d) where the Applicable Law grants a power to the Trustee this deed is deemed to 

include such powers. 

1.5 Overriding Provisions 

The provisions in Part D of the Schedule (Part D) form part of this deed.  Except to the 

extent that the Trustee determines otherwise (either generally or in any particular case) 

and also except that clause 1.4 prevails over the provisions in Part D, the provisions in 

Part D override any other provisions of this deed to the extent of any inconsistency. 5 

2 Trust 

2.1 The Trustee or any Custodian or nominee appointed by the Trustee pursuant to 

clause 16.2 shall hold all Assets of the Fund upon and according to the trusts contained in 

this deed and the Fund shall consist of: 

(a) such contributions as shall be made to the Fund in respect of any Member at any 

time as set out in this deed; 

(b) al l  Assets, benefits and policies of insurance in which any moneys forming a part or 

the whole of the Fund are invested or by which they are represented and all 

income and gains derived from them. 

2.2 The trust fund constituted by this deed is to be called The Aracon Superannuation Fund or 

such other name as the Trustee may from time to time determine.  

2.3 The Trustee wil l act as Trustee of the Fund in accordance with the provisions of this deed. 

                                                 
5 Amended by deed dated 27 June 2007 
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3 Period of Trust and Termination 

3.1 The trust created by this deed starts on the date of this deed and shall terminate, subject to 

clause 3.4, upon the occurrence of one of the following events: 

(a) i f there is no person to whom a Benefit is or may be payable; or 

(b) the Trustee determines that the l iabilities of the Fund at any time exceed the 

Assets of the Fund. 

3.2 The Trustee shall realise the Assets of the Fund within one hundred and eighty (180) days 

after the termination of the Fund provided that the Trustee may defer the sale or the 

realisation of any or all the Assets of the Fund if the Trustee forms the opinion that such 

sale or realisation is prejudicial to the interests of the Members.  

3.3 After the sale and realisation of the Fund, the Trustee shall after paying costs of the Fund 

and its winding up distribute the moneys as fol lows: 

(a) where the proceeds of the assets of the Fund are required to be preserved under 

the Act, the Trustee shall notify each Member of this requirement and request them 

to nominate in writing within one month a fund approved under the Act for the 

receipt of the proceeds; or 

(b) where the proceeds are not required to be preserved under the Act, as directed by 

the Member or i f a Member fai ls to make such a direction, in such manner as the 

Trustee, subject to the Act, determines is reasonable in all the circumstances.  

3.4 Where a Member fails to nominate a fund for the purpose of clause  3.3(a) within one month 

of the Trustee communicating the request to the Member, the Trustee may transfer the 

benefit to such other fund and in such manner as is not inconsistent with the Act. 

3.5 The trust constituted by this deed wil l endure for any period allowed by law for the duration 

of any trust established by this deed. 

4 The Trustee 

4.1 The Trustee shall at all times comply with all requirements imposed under the Applicable 

Law on a person who is or who assumes the office of trustee of a superannuation fund that 

is subject to the Applicable Law. 

4.2 The Trustee shall: 

(a) ensure that the Fund is reviewed by an Actuary and audited as required under the 

Applicable Law; 

(b) provide information to Members as required under the Applicable Law; and 

(c) administer the Fund at all times in accordance with the requirements of the 

Applicable Law. 

4.3 Subject to the provisions of this deed, the Trustee; 
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(a) shall have all the powers over and in respect of the Assets constituting the Fund as 

it would exercise if i t were the absolute and beneficial owner thereof , and may do 

anything it considers appropriate for the proper administration of the Fund and 

compliance with Applicable Law and the deed;  

(b) shall not, except where permitted by the Act, be subject to direction by another 

person in the exercise of the Trustee's powers; 

(c) shall manage and supply management services to the Fund for the benefit of the 

Members and may delegate to any company or committee or person on such 

terms as the Trustee may think fi t any of the powers, duties or discretions 

conferred upon it by this deed but the Trustee shall remain responsible at all times 

for the acts of any company or person so appointed; and  

(d) may employ such accountants, actuaries, advisers, auditors, bankers, barristers, 

brokers, consultants, custodian trustees, investment trustees, managers, solicitors 

and other persons, firms, corporations, or companies as it considers desirable. 

4.4 The Trustee shall cease to hold office as Trustee if:  

(a) i t notifies the Members of i ts intention to retire voluntarily after giving one month's 

written notice; or 

(b) i t becomes a ‘disqualified person’ within the meaning of the Act or is otherwise not 

permitted to remain as Trustee under the requirements of the Act or this deed; or 

(c) i t has fai led to comply within thirty (30) days (or such shorter period as may be 

required) with a requirement of the Act or this deed contained in a written notice 

served on it by any Regulator unless the fai lure to comply is immaterial and is not 

capable of rectification. 

4.5 Subject to the Act, the Trustee shall appoint in writing another person who is qualified 

under the Act to assume the office of Trustee to be the new trustee of the Fund prior to the 

Trustee retiring or being removed as Trustee and effective from the date on which the new 

trustee is appointed. 

4.6 The Trustee shall on retirement do everything necessary to vest the Assets of the  Fund, or 

cause them to be vested, in the new trustee appointed and shall deliver to such new 

trustee all  Books and other property whatsoever relating thereto and all the costs thereof 

and/or incidental thereto shall be recouped from or borne by the Fund.  

4.7 The new trustee shall execute a deed in such form as the Trustee may reasonably require 

whereby the new trustee shall be bound by all the covenants and obligations on the part of 

the Trustee from the date of its appointment and from that date the retiring Trustee shall be 

absolved and released from all covenants and obligations, save in respect of any 

antecedent breach, and the new trustee shall and may thereafter exercise all the powers 

and rights and shall be subject to all the covenants and obligations o f the Trustee in all 

respects as though the new trustee had been originally named as a party to this deed. 

5 Trustee Covenants 

5.1 The Trustee, and each director of the Trustee, hereby covenants with the Members to do 

all  those matters required by Section 52 and 52A of the Act as amended from time to time.  
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6 Trustee Fees 

6.1 The Trustee is entitled, in respect of each of the Members, to be paid by the Fund for 

supplies (including services) made to the Fund the following fees in respect of each 

Member: 

(a) an initial fee equal to 4% of the amount of al l contributions paid into the Fund by or 

in respect of Members; 

(b) subject to clause 6.2, a management fee equal to 1.5% per annum of the amount 

standing to the credit of the relevant Member's Investment Account as at the 

Determination Date; and 

(c) an administration fee of an amount not exceeding $100.00 per annum for each 

Member's Investment Account to be charged on each Determination Date, which 

fee wil l  be indexed annually to Average Weekly Ordinary Times Earnings. 

6.2 The Trustee may debit a Member's Investment Account with such amou nts as the Trustee 

determines are reasonable and which the Member directs the Trustee in writing to pay to 

the Member's agent either at the time a contribution is made to the Fund by or on behalf of 

that Member or at any time whilst the Member remains a Member. 

6.3 Subject to clause 6.7, any amount which the Trustee is entitled to receive under clause  6.1 

must be debited to the Member's Investment Account on the day on which it is determined.  

6.4 The Trustee shall be entitled to accept a lesser amount for all fees or amounts due under 
this deed and the Trustee in exercising this power may determine that Members may be 

charged a differential management fee pursuant to clause  6.1(b). 

6.5 Except where the Fund makes a loss or the Act does not prohibit i t, the Trustee shall not 

charge any fees that would give rise to a negative return on any Member's Investment 

Account balance where that account balance is less than $1,000.00 (or such other amount 

prescribed by the Act) provided that the Trustee shall be entitled to refuse to accept 

Members who have account balances of less than $1,000.00 (or such other amount 

prescribed by the Act) and/or to pay such a Member's Investment Account balance to the 

Eligible Rol lover Fund or the fund established by the Act for such purposes.  

6.6 In addition to the Trustee's remuneration, the Trustee shall be reimbursed out of the Fund 

for any of the fol lowing costs, charges, expenses and outgoings reasonably and properly 

incurred in the operation of the Fund: 

(a) the costs of convening and holding any meeting of Members and carrying out any 

directions or resolutions of any such meeting, including any costs it incurs in 

relation to the establishment and operation of policy committees pursu ant to the 

Act; 

(b) the cost of al l  audits of the Fund; 

(c) the costs of acquisitions or disposal of any Authorised Investment including 

brokerage, commission and stamp duty; 

(d) bank fees and other charges (including but not l imited to debits tax and charges in 

respect of financial institutions duty) incurred in connection with the bank accounts 

of the Fund; 
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(e) the cost of printing and posting statements, cheques, accounts, distribution 

statements, reports, notices of meeting and other documents required to be 

circulated amongst or sent out pursuant to the provisions of this deed; 

(f) reasonable remuneration of and all costs, charges and expenses incurred by any 

receiver appointed; 

(g) al l  costs, duties, taxes, charges, expenses and outgoings or any other government 

or other charges or imposts whatsoever including GST; 

(h) costs of preparation and execution of this deed or any supplemental Deed or Deed 

executed in substitution for this deed including solicitors costs and any other costs 

incurred in relation thereto; 

(i) fees and expenses of any accountant, Actuary, auditor, barrister, solicitor, 

investment manager, consultant or other expert from time to time employed by the 

Trustee pursuant to this deed; 

(j) al l  costs, charges and expenses paid to a Regulator or incurred in relation to the 

preparation and distribution of any information, annual return, memorandum, 

periodical or other report or document prepared, lodged or issued in accordance 

with the Applicable Law (other than Member benefit statements);  

(k) custodian fees referred to in clause 16.2. 

6.7 The Trustee may allocate amounts to be paid or reimbursed to it under this clause  6 

amongst such of the Members' Investment Accounts or Investment Pools as it considers 

appropriate, including amounts that the Trustee is otherwise authorised to debit to a 

Member's Investment Account. 

6.8 The amount reimbursed to the Trustee under clause 6.6 in any Financial Year plus the 

amounts actually paid to the Trustee under clause  6.1 in respect of that Financial Year 

must not exceed the lesser of the maximum amount that could have been paid to the 

Trustee under clause 6.1 in respect of that Financial Year and the maximum amounts 

specified in the Regulated Documents. 

6.9 The fees in this deed are exclusive of GST and if GST is payable as a consequence of any 

supply made or deemed to be made or other thing done under or in connection with this 

deed, the relevant fee must be increased by an amount calculated by multiplying the 

amount of the relevant fee by the prevailing rate of GST. 

7 Brokerage 

7.1 The Trustee may agree to pay brokerage or commission in respect of an application  for an 

interest in the Fund to any person, but only i f the Applicable Law permits such person to be 

paid such brokerage or commission. 
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8 The Auditor 

8.1 The Trustee shall appoint an auditor as required by the Applicable Law who shall  audit the 

Books and accounts of the Fund within such a period after the end of each Financial Year 

as the Trustee shall determine. 

8.2 An auditor may at any time and from time to time: 

(a) be removed by the Trustee; and 

(b) retire at the expiration of one month's notice in writing to the Trustee.  

8.3 The Trustee shall provide the auditor of the Fund with such oral or written information and 

explanations relating to the conduct of the affairs of the Fund as the auditor shall 

reasonably require. 

9 Trustee's indemnity 

9.1 Except where prohibited by the Act and notwithstanding anything to the contrary in this 

deed6, the Trustee and its directors shall in carrying out their duties as Trustee be 

indemnified out of the Assets of the Fund against al l l iabilities properly incurred and shall 

(subject to the Act) have a l ien on and may use moneys forming part of the Fund in 

pursuance of such indemnity.  The indemnity under this clause shall (without limiting the 

indemnity) extend to: 

(a) a payment to a person the Trustee bona fide believed was entitled to the payment;  

(b) any loss suffered from an act or omission of the Trustee pursuant to this deed; 

(c) al l  costs incurred in bringing legal proceedings to secure compliance with the 

provisions of this deed or to recover any loss to the Fund; and 

(d) any losses suffered by the Trustee acting upon: 

(1) advice of or information obtained from barristers, solicitors or other experts 

instructed by the Trustee; and 

(2) a statement of or information obtained from a banker, accountant, valuer or 

other person independent of the Trustee. 

10 Participation and membership 

10.1 The Trustee may accept an application for membership of the Fund from an Eligible 

Person upon and subject to the terms and conditions of this deed. 

10.2 Upon acceptance of the application the Eligible Person making the application shall be 

bound by the provisions of this deed. 

                                                 
6 Amended by deed dated 18 April 2005 
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10.3 The Trustee may in its discretion accept or refuse any application and it shall not be 

required to assign any reason or ground for a refusal.  

10.4 Upon receipt of moneys paid or received from an applicant or any Authorised Investments 

transferred to the Fund by an applicant, the moneys or Authorised Investments shall, 

subject to clause 10.2, form part of the Fund and, 

(a) the applicant shall be registered as a Member; and  

(b) the moneys or Authorised Investments shall be credited to an Investment Account 

opened in the name of that Member. 

Notwithstanding any other provision of this deed, the Trustee may decline to accept the 

transfer of any Authorised Investments from an applicant without giving any reason.  

10.5 The Trustee may at any time and from time to time accept further moneys by way of  

additions to the Fund. 

10.6 The Trustee must not intentionally or recklessly issue an interest in the Fund to a person 

(not being a Member) except where that person has made application in writing (or such 

other form permitted by the Applicable Law) and has received all information required by 

the Applicable Law. 

10.7 Where the Trustee receives moneys or Authorised Investments on behalf of an applicant 

and does not issue the interest in the Fund immediately after receiving the money or 

Authorised Investments the Trustee shall pay the money or Authorised Investments into a 

trust account until such time as the relevant interest is issued or the moneys or Authorised 

Investments are refunded or transferred back (as the case may be) to the applicant or a 

person entitled to receive it. 

10.8 Subject to Applicable Law, i f an application to become a Member is found to contain any 

misstatement error mistake or suppression the Trustee may make such adjustments as it in 

i ts absolute discretion considers appropriate to the Benefits to be provided by the Fund for 

that particular Member and/or the contributions (if any) to be paid to the Fund by that 

Member. 

10.9 Each Member shall be entitled to a beneficial interest in the Fund in respect of the Member 

but such interest shall not: 

(a) entitle the Member other than as provided in this deed or permitted by law: 

(1) to interfere with the rights or powers of the Trustee in i ts dealings with the 

Fund or any part of i t; 

(2) to exercise any rights, powers or privi leges in respect of any Authorised 

Investments of the Fund; and 

(3) to require the transfer to him or her of any Assets of the Fund; or 

(b) confer other than as provided in this deed any interest in any particular part of the 

Fund or Asset. 

10.10 The Trustee may admit a person as a Member to be subject to the terms and conditions 

contained in a Schedule and may permit a Member to transfer between  Schedules, which 
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transfer wil l  be subject to such terms and conditions as the Trustee may in its absolute 

discretion determine. 

10.11 Notwithstanding any other provision in this clause 10, the Trustee may accept an Eligible 

Person for membership of the Fund in the circumstances permitted by the Applicable Law. 7 

10.12 A Member ceases to be a Member when any of the following occurs: 

(a) the ful l amount of a Benefit payable to the Member is paid ;  

(b) the balance of a Member’s Investment Account is transferred out of the Fund under 

clause 22. 

11 Termination of Participation by an Employer 

11.1 Subject to the Employer agreeing to provide an indemnity to the Trustee in a form that is 

reasonably acceptable to the Trustee, an Employer may request the Trustee, in a form 

specified by the Trustee from time to time (or to the effect of that form with such variations 

as the Trustee may from time to time determine as necessary or expedient to comply with 

the requirements of the Act or to enable the Fund to be more conveniently administered or 

managed), to terminate its participation in the Fund on a date which shall not be less than 

30 days from the date of such request (Cessation Date). 

11.2 Within a period of not more than 15 days after the Cessation Date the Trustee shall:  

(a) advise the Employer (Retiring Employer) of al l  arrears of contributions due 

pursuant to this deed up to the Cessation Date and the Retiring Employer shall pay 

such arrears up to the Cessation Date; 

(b) determine any Benefits which have become payable on or before the Cessation 

Date in respect of those Members whose membership was nominated by the 

Retiring Employer and such Benefits shall continue to be payable from the Fund; 

(c) certi fy to the Retiring Employer what proportion of the Assets including arrears (i f 

any) of contributions sti l l  to be made pursuant to clause 11.2(a) is properly 

attributable to Members who were in the employment of the Retiring Employer at 

the Cessation Date (Members' Fund Share); 

(d) notify those Members whose membership was nominated by the Retiring Employer 

of the termination of the participation of the Retiring Employer;  

(e) make such arrangements as it thinks proper with the Retiring Employer or 

Members whose membership was nominated by the Retiring Employer or the 

trustee of another approved superannuation fund to ensure that the amount of the 
Members' Fund Share is maintained until such time as Benefits otherwise payable 

in l ieu of the Members' Fund Share would have been paid to the Member; and 

(f) i f after providing Benefits to Members pursuant to clause  11.2(b) and the Members' 

Fund Share pursuant to clause 11.2(c) a surplus remains to the credit of the 

Retiring Employer, the amount of such surplus shall subject to the Act be paid to 

                                                 
7 Amended by deed dated 23 March 2006 
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the Retiring Employer or distributed in such other manner as the Retiring Employer 

prescribes. 

11.3 Without l imiting the generality thereof, the following provisions shall apply following receipt 

by the Trustee of a request by an Employer under clause  11.1: 

(a) each payment made pursuant to clause 11.2 shall only be made against delivery to 
the Trustee of such form of receipt and discharge as may be required by the 

Trustee; 

(b) where for the purposes of acceding to the Retiring Employer's request under 

clause 11.1 or making such arrangements under clause 11.2(e) the Trustee 

determines that i t is necessary to realise any Assets of the Fund and for whatever 

reason the Assets are not realised, the Trustee with the consent of the Retiring 

Employer or the Member may transfer such Assets, where appropriate to the 

Retiring Employer or the Member or to some other approved superannuatio n fund 

or apply such Assets in the purchase of a deferred, immediate or other annuity 

provided that a Retiring Employer or Member shall only be entitled to an 

appropriation and transfer of specific Assets pursuant to this clause if the Trustee 

is satisfied that such appropriation or transfer wil l not cause the Fund to fail to 

satisfy any of the requirements of the Act and the Assets arc of a similar nature 

and condition to the investments made by the Trustee pursuant to any investment 

authority lodged with the Trustee; and 

(c) the value of any Assets transferred as provided for in clause  11.3(b) shall be 

calculated at Market Value and the costs of any brokerage, stamp duty and any 

other fees incurred in transferring such Assets shall be borne by the Retiring 

Employer or the Member as appropriate provided that in directing the appropriation 

or transfer of such Assets, the Trustee shall have power to adjust the same either 

by making or receiving cash payments or otherwise and to settle any question 

arising in relation thereto in any manner which appears to it to be just.  

11.4 Where any Benefits represented by the proceeds of the Assets to be appropriated or 

transferred pursuant to this clause 11 are subject to preservation pursuant to the Act no 

amounts shall be paid directly to a Member but shall be transferred to an approved 

superannuation fund which has the appropriate provisions to continue to preserve those 

Benefits in accordance with the Act. 

12 Forfeiture of benefits 

12.1 All Benefits being provided under the Fund in respect of a Member or Dependant shall (to 

the extent permitted by the Act) be absolutely forfeited by any Member or Dependant: 

(a) who assigns or charges or attempts to assign or charge any of their Benefits;  

(b) whose Benefits whether by their own act or by operation of the law or otherwise 

become payable to or vested in any other person organisation or government; 

(c) who in the opinion of the Trustee becomes mentally ill or of unsound mind or 

otherwise incapable of managing their own affairs. 

12.2 The Trustee may in its absolute discretion pay or apply the whole or any part of the 

Benefits which have in accordance with clause 12.1 been forfeited to or for the benefit of 
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the Member or any one or more of their Dependants and/or legal personal representative in 

such shares and in such manner as the Trustee in i ts absolute  discretion determines, and if 

no such person is entitled to receive a Benefit then in such other manner as the Trustee, 

subject to the Act and the Tax Act, may determine. 

13 Meetings 

13.1 The Trustee may at any time call a meeting of Members for any purpose. 

13.2 A notice calling a meeting of Members must state the objects of the  meeting and the terms 

to be submitted to the meeting. 

13.3 The Trustee shall send to each Member a notice by post of any meeting at least 10 

Business Days before the meeting. 

13.4 The accidental omission to give such notice to or the non-receipt of a notice by a Member 

shall not invalidate the meeting. 

13.5 Any notice convening a meeting of Members shall contain adequate notice of: 

(a) the time and place of the meeting; 

(b) any matters to be considered at the meeting of which the convenor is aware; 

(c) any resolutions to be put at the meeting of which the convener is aware; and  

(d) a summary of the information relating to those matters and resolutions that is 

relevant to a holder of those interests on deciding how to vote at the meeting. 

13.6 The chairman of a meeting shall be: 

(a) a person nominated by the Trustee (whether a Member or not); or 

(b) where no such nomination is made by the Trustee or i f a chairman nominated by 

the Trustee is not present within 15 minutes after the time appointed for holding the 

meeting the Members present shall choose one of their number to be chairman.  

13.7 All meetings shall, subject to the provisions of this deed, be subject to direction by the 

chairman of the meeting. 

13.8 The chairman shall not have a casting vote . 

13.9 Subject to clause 13.11, no business shall be transacted at any such meeting unless a 

quorum of at least 25 persons holding or representing by proxy at least 10% of the value of 

the beneficial interests in the Fund are present. 

13.10 If within 30 minutes from the time appointed for any meeting a quorum is not present the 

meeting shall stand adjourned to the same day in the next week at the same time and 

place. 

13.11 At an adjourned meeting the Members present in person or by proxy (whatever their 

number or whatever the value of their beneficial interests) shall form a quorum.  
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13.12 Subject to clauses 13.13 and 13.19, every question submitted to a meeting of the Members 

shall be decided by a show of hands where every Member who is present shall have one 

vote. 

13.13 Where required by this deed or the Applicable Law that an issue be decided by the value of 

the beneficial interests for the time being issued then every Member who is present in 
person or by proxy shall have a vote for each dollar of the value of his or her beneficial 

interest in the Fund. 

13.14 No objection shall be raised as to the qualification of any voter after the conclusion  of a 

meeting. 

13.15 On a poll votes may be given either personally or by proxy.  

13.16 The instrument appointing the proxy shall be in writing under the hand of the appointor or 

of i ts authorised agent and: 

(a) be in a form which the Trustee has approved; 

(b) be deposited with the Trustee not less than two (2) clear days before the relevant 

meeting; 

(c) be less than 12 months old; and 

(d) the Trustee shall have received no intimation in writing of the death or incapacity of 

the appointor or any revocation of the proxy. 

13.17 A poll may be demanded before or immediately after any question is put to a show of 

hands by: 

(a) the chairman; or 

(b) by not less than five Members; or 

(c) one or more Members, holding or representing at least one-tenth (1/10) of the 

value of beneficial interests in the Fund. 

13.18 If at any meeting a poll is demanded it shall be taken in such manner as the  chairman 

directs. 

13.19 A demand for a poll may be withdrawn. 

13.20 Any poll demanded at any meeting on the election of a chairman or any question of 

adjournment shall be taken at the meeting without adjournment.  

13.21 The demand for a poll shall not prevent the continuance of the meeting for the transaction 

of any business other than the question on which the poll has been demanded. 

13.22 At any meeting a declaration by the chairman that a resolution has been carried or carried 

by any particular majority, or lost or not carried by any particular majority, shall be 

conclusive evidence of the fact and shall be binding upon the Trustee and all the Members 

whether present or not present at such meeting. 

13.23 A meeting of Members shall have the power by resolution to sanction or assent to any 

alteration, addition, modification to, or cancellation, of any provision o f the deed proposed 
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by the Trustee and to authorise the Trustee to concur in and execute any supplemental 

Deed embodying any such alteration, addition, modification or cancellation proposed by the 

Trustee. 

13.24 Minutes of al l  resolutions passed and proceedings held at every meeting of Members shall 

be made and signed by the chairman and duly entered in a book to be provided for that 

purpose by the Trustee and retained for at least 10 years.  

14 Administration and Accounts 

14.1 The Trustee shall establish and maintain such accounts and sub-accounts and maintain 

such other Trustee and Fund records as it may deem necessary or expedient for the 

proper administration of the Fund including an Investment Account in respect of each 

Member. The Trustee must keep Trustee and Fund records in the manner and for the 

period prescribed by Applicable Law.   

14.2 The Investment Account in respect of any Member shall have:  

(a) recorded the contributions made to the Fund by or in respect of the relevant 

Member and the date upon which such contributions were made; 

(b) recorded the relevant details of the Assets (including Investment Units) acquired or 

realised by the Trustee in respect of the Member for the purposes of the Fund, 

including any revaluation of the Assets in accordance with clause  20; 

(c) debited any losses, outgoings, expenses, charges or otherwise in respect of the 

acquisition, realisation, holding or otherwise of the Assets referred to in 

clause 14.2(f); 

(d) credited all interest, dividends, rent or other income (whether positive or negative) 

in respect of the Assets referred to in clause 14.2(b); 

(e) debited any Tax Liability in respect of assessable contributions, investment income 

of any description and Benefits attributable to that Member;  

(f) debited to it any fees or expenses payable in respect of the Member in accordance 

with clause 6; 

(g) debited to it the amount to be credited to the Expense Reserve Account or Tax 

Reserve Account pursuant to clause 14.3 or 14.4; 

(h) credited or debited such other amounts as the Trustee determines in respect of  a 

Contribution-splitting application from a Member in accordance with the Applicable 

Law and any conditions or restrictions determined by the Trustee from time to 

time;8 

(i) credited or debited such other amounts as the Trustee determines to be 

appropriate from time to time. 

                                                 
8 Amended by deed dated 23 March 2006 
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14.3 The Trustee may establish an Expense Reserve Account to facilitate payment of the fees 

and outgoings, expenses and charges referred to in clause  6.  For this purpose, the 

Trustee may, from time to time, debit each Member's Investment Account with such 

amounts as the Trustee shall, in i ts absolute discretion, determine to be equitable having 

regard to the value of the Member's Investment Account from t ime to time and credit a 

corresponding amount to the Expense Reserve Account. 

14.4 The Trustee may establish a Tax Reserve Account to facilitate payment of any Tax  Liability 

debited against each Member's Investment Account pursuant to clause  14.2. 

14.5 The Trustee may establish an operational risk reserve or any other reserve account which 

the Trustee determines and the Applicable Law does not prohibit. 

14.6 The Trustee may redeem moneys from the Fund for the purpose of payment of Benefits 

and payments to other approved superannuation funds, expenses, outgoings, charges, Tax 

Liabilities and for any other purpose allowed by the Applicable Law9 or this deed and make 

appropriate adjustments to relevant accounts and sub-accounts. 

15 Contributions 

15.1 All Members may contribute or arrange for contributions to be made on their behalf  to the 

Fund of such amounts, in such manner and at such times as is agreed with the Trustee. 

15.2 An Employer wishing to contribute to the Fund in respect of a nominated Member or group 

of Members may apply for participation in the Fund by undertaking in a  form approved by 

the Trustee to be bound by the provisions of this deed. 

15.3 An Employer may contribute to the Fund in respect of i ts Employees such amounts,  in such 

manner and at such times as is agreed with the Trustee.  

15.4 Notwithstanding anything else in this deed, the Trustee has the right at any time to decline 

to accept all or any part of any contribution made by a Member or from any person on 

behalf of a Member without having to give any reasons for so doing. 

15.5 Subject to the Act, the Trustee may accept any other amounts in respect of  Members 

including shortfall components (for the purpose of the SGC Act) and government co-

contributions (under the Superannuation (Government Co-contribution for Low Income 

Earners) Act 2003). 

                                                 
9 Amended by deed dated 23 March 2006 

 



Trust deed 

 

© Hall & Wilcox  Trust deed 22 

Amending deed December 2018 clean v ersion.DOCX 

15.6 Subject to the Applicable Law and any conditions or restrictions determined by the Trustee 

from time to time, the Trustee may receive and consider a Contribution-splitting application 

from a Member. For this purpose, and notwithstanding any other provision of this deed, the 

Trustee may do or cause to be done anything considered necessary, expedient or 

desirable in order to give effect to the Contribution-splitting application.10 

16 Investment of the Assets of the Fund 

16.1 Any power to invest any Assets of the Fund given to the Trustee pursuant to this Clause  16 

shall be subject to the Act and any exercise of that power shall be on bona fide arm ’s 

length terms. 

16.2 The Trustee shall where required by the Applicable Law appoint a corporate body as the 

Custodian or one or more corporate bodies as Custodians to hold on its behalf the ti tle to 

al l , or some, of the Assets in which the Fund is for the time being invested and the Trustee 

may: 

(a) pay the Custodians out of the Assets of the Fund such remuneration for i ts 

services as the Trustee from time to time determines; 

(b) give notice to each Custodian terminating its appointment at any time and for any 

reason and appoint another corporate body or bodies to act as Custodian or 

Custodians; and 

(c) appoint a Custodian even where such appointment is not required by the 

Applicable Law. 

16.3 Where a Custodian is appointed under clause 16.2, the Trustee shall: 

(a) promptly on receipt of application moneys or Authorised Investments, pay the 

moneys either to an account in the name of the Custodian or a trust account 

established for such purposes; and 

(b) in al l Regulated Documents and other representations relating to the Fund direct 

that al l cheques and other payment orders in respect of applications for interests in 

the Fund be drawn in favour of the Custodian. 

16.4 The Trustee may appoint, in writing, any corporation as investment manager of any part or 

al l  of the Fund on such terms as the Trustee thinks fi t and may delegate any duties or 

powers to any such corporations provided always that any agreement with an investment 

manager shall include terms to the effect that the investment manager shall:  

(a) not without the consent of the Trustee exercise any discretion which should 

properly be exercised by the Trustee; 

(b) not without the consent of the Trustee appoint any Custodian of the assets of the 

Fund; 

(c) provide appropriate information to the Trustee as to the making of and return on 

the investments of the Assets of the Fund; and 
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(d) provide such information as the Trustee reasonably requires to assess the 

capability of the investment manager to manage the investments of the Fund.  

16.5 The Trustee may create pools of selected Authorised Investments within the Fund 

(Investment Pool).  Each Investment Pool shall comprise one or more different Authorised 

Investments, and have a distinctive investment strategy as determined by the Trustee.  The 
Trustee may debit to each Investment Pool such amounts as it is authorised to charge to 

an Investment Pool, and for this purpose may realise Assets in the Investment Pool to 

satisfy any such charge.  The Trustee may divide the Investment Pool into Investment 

Units in respect of a particular Investment Pool and shall credit the Investment Account of 

each Member entitled to Investment Units in that Investment Pool with the value of such 

Investment Units. Fractional Investment Units may be created. 

16.6 The Trustee may determine that certain Authorised Investments may be nominated by a 

Member under a Specific Investment nomination, and determine in its discretion any 

conditions which may apply in respect of such Specific Investment Nomination.  

16.7 Subject to the Act, the Trustee may borrow or raise money by way of a loan from a bank for 

the purpose of providing temporary finance for the Fund. 

16.8 Each Authorised Investment shall be purchased, sold or otherwise dealt with at a price 

which is the Market Value of the Authorised Investment as determined by the Trustee from 

time to time.  In determining a Market Value the Trustee may have reference to such 

recognised financial information as is available from or published by an appropriate 

independent and commercially recognised source. 

16.9 Notwithstanding anything else contained in the deed, the Trustee shall  be entitled in 

relation to any proposed Authorised Investment to appoint a l icensed valuer to determine 

the fair market value of the proposed Authorised Investment. 

16.10 The Trustee shall establish and keep current a register of al l investments of the Fund 

showing in respect of each investment as applicable: 

(a) the nature of the investment and, i f relevant, the Investment Pool to which it 

relates; 

(b) the date of acquisition thereof by the Trustee; 

(c) the date of maturity thereof; 

(d) the cost thereof; 

(e) the number of each share or unit representing the investment (i f applicable);  

(f) the rate per annum of the redemption yield thereon (if applicable); and 

(g) any other information required by the Act or as the Trustee may deem necessary.  

17 Authorised Investments 

17.1 Subject to this deed and the Applicable Law, the Trustee has all  the powers in  respect of 

the Fund that it is possible under the law to confer on a Trustee and as though it were the 

absolute owner of the Fund and acting in i ts personal capacity. 
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17.2 Without l imiting clause 17.1, the Trustee in i ts capacity as Trustee of the Fund has the 

power to borrow and to incur all types of obligations and l iabilities.  

17.3 Without l imiting clause 17.1, the Trustee may in its capacity as Trustee of the Fund invest 

in, dispose of or otherwise deal with property and rights in i ts absolute discretion. 

18 Investment Authority 

18.1 Subject to the requirements of the Act and this clause 18, the Trustee may offer each 

Member the option to nominate which specific Authorised Investments al l  or any part of the 

moneys standing to the credit of his or her Investment Account are to be invested in 

accordance with the terms of this deed and the option to vary any existing nomination. The 

Member may make the nomination as: 

(a) a Specific Investment Nomination; or  

(b) an Investment Pool Nomination; or 

nominate Authorised Investments in such other manner as the Trustee may allow from time 

to time.   

18.2 The Investment Nomination must include all the information required by the Applicable Law 

and the Trustee from time to time. The Trustee may seek further information from the 

Member at any time in relation to any Investment Nomination . 

18.3 The Trustee may approve or reject any Investment Nomination or variation of any 

Investment Nomination or accept i t subject to any condition or conditions. Where the 

Trustee rejects an Investment Nomination or variation or imposes conditions in relation to 

an Investment Nomination it must notify the Member in writing stating its reasons.  The 

Member may modify and resubmit the Investment Nomination or variation.  The provisions 

of this clause 18 shall apply to the resubmitted Investment Nomination or variation. 

18.4 The Trustee may vary the proportions nominated by the Member in his or her Investment 

Nomination by plus or minus 5% for rounding and convenience of investment in i ts 

absolute discretion. 

18.5 The Trustee shall make the Authorised Investments nominated in the Investment 

Nomination where the Trustee has accepted it, subject to such terms and conditions as the 

Trustee determines. 

19 Insurance 

19.1 The Trustee may arrange with a l ife insurance company for any or all Insured Benefits to 

be provided for the benefit of a Member or Members on an individual or group basis by 

means of a policy or policies of insurance held by or on trust for the Fund. 

19.2 A policy effected under clause 19.1 shall be on such terms and conditions as may be 

approved by the Trustee and the Trustee shall pay all premiums, and receive from the l ife 

insurance company all payments, refunds and other moneys in respect of the policy and 

shall dispose of al l  moneys received in accordance with this deed. 
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19.3 The Trustee may from time to time require any Member or any person who h as applied to 

become a Member to: 

(a) be medically examined; 

(b) submit other evidence of health or pastimes; 

(c) provide proof of age to the satisfaction of a l ife insurance company; and/or 

(d) take such other steps as may be required by the Trustee or a l i fe insurance 

company for the purposes of effecting any policy or policies.  

19.4 Subject to the Act, i f at any time: 

(a) the Trustee is of the opinion that it is not reasonably practicable to obtain life 

insurance or any increase in life insurance or to maintain life insurance in respect 

of a Member under a policy on terms acceptable to the Trustee; or 

(b) pursuant to the policy the l ife insurance company for any reason whatsoever fails 

to provide or increase, or reduces, terminates or withholds l i fe insurance in respect 

of a Member or refuses to admit a claim for the whole or part of the l ife insurance 

effected in respect of a Member, 

any Benefit payable to or in respect of a Member pursuant to this deed shall be reduced to 

the extent that life insurance is not obtained, increased or maintained or is not provided or 

increased or is reduced or terminated or that claim is not admitted in respect of him/her, as 

the case may be, or, where l i fe insurance is withheld shall be adjusted accordingly.  

19.5 The Trustee may invest or pay any part of the Member's Investment Account in paying the 

premiums in respect of any l ife insurance policy effected or acquired in relation to a 

Member at the request of the Member. 

19.6 All premiums paid under any l ife insurance policy effected or acquired in relation to a 

Member as contemplated in clause 19.5 shall be debited to the Member's Investment 

Account in accordance with clause14.2 and the proceeds of any l ife insurance policy shall 

be credited to the Member's Investment Account in accordance with clause  14.2. 

19.7 In the event that no l ife insurance is in force or has been effected at the time a Member or 

his or her Dependants are el igible to receive a Benefit as the result of the death or Total  

and Permanent Disablement of the Member, the Benefit payable shall be l imited to the 

amount standing to the credit of the Member's Investment Account.  

20 Investment and buy-back prices for Investment Units 

20.1 The Authorised Investments of the Fund shall be valued at Market Value and in 
accordance with this deed and with normal accounting principles at such times as the 

Trustee determines as appropriate. 

20.2 All Investment Units in each Investment Pool shall be of equal value.  

20.3 The Trustee covenants that i t will not create or deal with any Investment Units otherwise 

than at a price calculated in accordance with the terms of this deed. 
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20.4 The buy-back price of an Investment Unit shall be calculated by dividing the  number of 

Investment Units in the Investment Pool at the Relevant Date into the Market Value of the 

Assets in that Investment Pool on the Relevant Date (after properly accounting for any fees 

or expenses payable out of the Assets in the Investment Pool) less al l  costs which would 

have been incurred on the sale or disposal of the investments comprised in the Investment 
Pool on the Relevant Date, but the Trustee may in respect of any calculation deem those 

costs to be a lesser amount or zero. 

20.5 The investment price of an Investment Unit shall be calculated by dividing the number of 

Investment Units in the Investment Pool at the Relevant Date into the Market Value of the 

Assets in that Investment Pool on the Relevant Date (after properly accounting for any fees 

or expenses payable out of the Assets in the Investment Pool) less al l  costs which would 

have been incurred on the purchase or acquisition of the investments comprised in the 

Investment Pool on the Relevant Date but the Trustee may in respect of any calculation 

deem those costs to be a lesser amount or zero. 

20.6 The Trustee's statement of any determination made under this clause  20 is final and 

binding on all parties. 

21 Transfer from other funds 

21.1 The Trustee may in respect of any Eligible Person accept from another superannuation or 

l ike fund an agreed sum or assets (in the form of Authorised Investments) and such a 

person shall i f not already a Member be admitted as a Member and shall be granted such 

rights to Benefits additional to or in lieu of those otherwise provided under this deed as the 

Trustee shall determine. 

22 Transfer to other funds 

22.1 The Trustee may: 

(a) at the request of a Member; or 

(b) i f the Trustee considers it necessary or desirable, 

transfer to the trustee of any other complying superannuation find (as defined in the Act) a 

Member's entitlement (whether or not a benefit is payable immediately in respect of the 

Member) subject to such conditions and indemnities as the Trustee may require.  

22.2 The receipt of such other superannuation fund shall be sufficient discharge to the  Trustee 

for such Member who shall cease to have any further or other entitlement to a Benefit 

under the deed. 

22.3 The Trustee shall not be responsible for the payment or disposal by the trustee of the other 

superannuation fund of any entitlement so paid or transferred under clause  22.1. 
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23 Powers of Employer not affected 

23.1 Except as may be expressly provided for in this deed nothing in this deed shall be deemed 

to affect prejudice or alter in any way the powers of an Employer with regard to any 

dealings whatsoever with any of i ts Employees. 

23.2 Any accrued Benefit entitlement or Benefits to which  a Member or his or her Dependants 

and/or legal personal representative may be or may claim to be entitled under this Deed 

shall not be used or al leged or claimed as damages or grounds for increasing damages in 

any action or claim by that Member or his or her Dependants or legal personal 

representative or by anyone through any of them against the Trustee or any Employer.  

24 Limitation of liability 

24.1 Subject to this deed, no Member shall be under any obligation personally to  indemnify the 
Trustee or any creditor of i t in respect of any of the l iabilities (actual, contingent or 

otherwise and whether due to any deficiency or not) of the Trustee in relation to, arising 

from or in connection with the Fund, by reason of his or her having been admitted to the 

Fund or having paid contributions or transferred any moneys or Assets to the Fund or any 

relationship with the Trustee arising from any such contributions or transfers.   Any such 

l iability is hereby expressly excluded.  The only rights, i f any, of indemnity of the T rustee 

and its respective creditors shall be l imited to having recourse to the Assets of the Fund.  

25 Amendment of this deed 

25.1 Subject to Applicable Law and any approval required by law and clause 25.2, the Trustee 

may from time to time by supplemental deed alter, modify, add to or delete (collectively, 

‘amend’ or ‘amendment’ as the context requires) any of the provisions of this deed 

(including the provisions of this Clause). 

25.2 If an amendment would alter adversely the accrued benefits or right or claim to accrued 

benefits of a Member, the amendment wil l only have effect in relation to the adversely 

affected Member if that Member has consented to the amendment. 

26 Registers 

26.1 The Trustee shall keep and maintain a register of Members at the registered office of the 

Trustee or at another location advised to Members. At any time and free of charge the 

auditor shall be entitled to inspect the register as required by Applicable Law and each 

Member may inspect the register i f permitted by Applicable Law. 

27 Copies of deed 

27.1 A copy of this deed (and all amendments thereto) shall at all times during business hours 

be made available by the Trustee for inspection at their registered office or in such other 

manner required by Applicable Law. 
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28 Retirement Benefits 

28.1 Subject to the provisions of this deed, the Benefits payable to or in respect of a  Member on 

or before the Normal Retirement Date and the circumstances governing their payment are 

as described in the relevant Part of the Schedule to this deed applicable to the Member. 

28.2 The payment of any Benefit is subject to the production of such evidence, the performance 

of such activities and the execution of such documents as the Trustee may reasonably 

require.  

28.3 As soon as is reasonably practicable prior to the payment of any Benefit to the Member or 

to the person or persons entitled to receive the Benefit, the Trustee shall debit or credit (as 

the case may be) the Member's Investment Account with any amounts referred to in 

clause 14.2 (including the proceeds of any insurance policy effected in respect of the 

Member pursuant to clause 19) which amounts have accrued up to the time of such 

payment and which have not otherwise been so debited or credited.  

28.4 Payment of al l Benefits shall be subject to the preservation conditions in force  under the 

Act at the time of payment. 

28.5 Notwithstanding anything contained in this deed, the Trustee shall be entitled at its 

absolute discretion to pay to any Member where requested by the Member to do so that 

portion of his or her entitlement in the Fund which represents unrestricted non-preserved 

benefits or which satisfies another condition of release as defined in the Act.  

29 Death Benefits 

29.1 The Trustee may offer Members and applicants, or any group of them, th e option of giving 

the Trustee: 

(a) a Preferred Nomination; 

(b) a Binding Nomination; or 

(c)  a Death Benefit Instruction.  

29.2 Where the Trustee has offered such an option, a Member or applicant may give the 

Trustee a Preferred Nomination, Binding Nomination or a Death Benefit Instruction. 

29.3 A Preferred Nomination, Binding Nomination or a Death Benefit Instruction in respect of a 

Benefit is revoked if the Member:  

(a) gives the Trustee notice in writing, in a form prescribed or accepted by the Trustee, 

that Preferred Nomination, the Binding Nomination or Death Benefit Instruction 

respectively is revoked;  

(b) gives the Trustee another Preferred Nomination, Binding Nomination or a Death 

Benefit Instruction, in respect of that Benefit; or  

(c) where the Benefit has become payable or is being paid as a pension, nominates a 

reversionary beneficiary.  
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(b) where there is a Valid Binding Nomination, the Trustee wil l pay the Benefit to the 

person or persons nominated, and if more than one person is nominated in the 

proportions specified; 

(c) where there is a Valid Death Benefit Instruction, the Trustee will pay the Benefit to 

the person or persons nominated, and if more than one person is nominated in the 

proportions specified;  

(d) otherwise, the Trustee shall pay or apply the Benefit to or for the benefit  of such 

one or more of the former Member's Dependants or the legal personal 

representative of the Member in the manner, at the times, and in such proportions 

between them, if more than one, as the Trustee may from time to time in its 

discretion determine and notwithstanding any nomination by a Member that is not a 

Binding Nomination nor a Valid Death Benefit Instruction, the Trustee shall have 

absolute and unfettered discretion in making a determination.  

29.12 If the Trustee after making reasonable enquiries is unable to identify any Dependants or 

legal personal representative of a deceased Member, the Trustee may pay the Benefit to 

any individual who in the Trustee’s opinion has a fair claim to the Benefit, where the 

Applicable Law permits the payment to be made to that individual.  

29.13 On the death of a Member, the Benefit payable in respect of the Member shall be the 

Benefit calculated in accordance with whichever Part of the Schedule to this deed is 

applicable to the Member.  Subject to the Act, such payments may be paid in the form of 

one or more lump sums or pensions, as the Trustee in i ts absolute discretion may 

determine. 

30 Alternative Benefits 

30.1 Subject to clause 30.2 and to the approval of the Trustee and to any conditions and 

restrictions imposed by the Trustee at any time and from time to time: 

(a) without l imiting any provision of the Schedule, a Member may in a form approved 

by the Trustee apply to receive a Pension from the Fund either by electing to 

receive a Pension pursuant to Part C of the Schedule or on such other basis and in 

such other manner (i f any) as may be determined by the Trustee; and 

(b) a Pensioner may by written notice given to the Trustee in a form approved by the 

Trustee elect to receive a lump sum Benefit in lieu of all or part of a Pension or to 

alter the terms and conditions or provisions thereof.11 

30.2 The Trustee may at any time and from time to time in connection with clause  30.1, or 

anything done or which may be done pursuant to that clause, do or cause to be done 

anything considered necessary, expedient or desirable in order to ensure or better ensure 

satisfaction of any applicable requirement under the Act or the Tax Act or other 

requirement or rel ief from taxation in respect of the Fund, including without l imitation 

restricting or altering the manner, form, amount and terms and conditions of payment of 

any lump sum Benefit or Pension which is payable, or which would or might have become 

payable, by reason of an election made under clause  30.1 or which would or might have 

been or become payable but for such an election. 

                                                 
11 Amended by deed dated 23 March 2006 
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31 GST 

If GST arises and is payable as contemplated in clause 6.9 of this deed or otherwise, the recipient 

of the relevant supply must pay the GST arising at the same ti me and in the same manner as 

making payment of any monetary consideration on which such GST is calculated or at the time the 

l iability for GST arises, as the case may be or, i f applicable, whichever is the earl ier and against 

delivery to the recipient by the supplier of a tax invoice on terms of and complying with the GST 

Act. 

32 Applicable Law 

The rights, l iabilities, and obligations of the Trustee and Members shall be governed by the laws of 

the State of Victoria and any proceedings to enforce such rights, l iabilities or obligation may be 

taken in the courts of that state. 

33 Severance 

If any part of the provisions of this deed are adjudged by any person who has authority under the 

Act to make such a determination or by any court of competent jurisdiction or by any Tribunal of 

competent jurisdiction or by any other competent body to be illegal or invalid or unenforceable by 

reason of law, the said provisions shall be read down and, if need be, the infringing parts thereof 

severed herefrom so as to give the remain ing provisions a legally valid and enforceable operation 

to the ful lest extent permitted by law. 

34 Trustee may make a Sub-Plan 

34.1 The Trustee may make a determination as to whether a sub -plan should be made for a 

certain Member or Members of the Fund, may admit a person under clause 10.10 as a new 

Member of a sub-plan on the basis that the terms and conditions of a sub -plan apply, and 

may determine the terms for el igibility of a sub-plan. 

34.2 In making a determination under clause 34.1, the Trustee must have regard to al l relevant 

matters including the provisions of the Act and any law. 

34.3 Any sub-plan made pursuant to this clause 34 may be made on such terms and conditions 

as the Trustee thinks fi t and documented in such form as the Trustee determines not being 

inconsistent with the provisions of this Trust Deed or the Act or any requirements relating to 

the Fund. For the avoidance of doubt, but without limitation, those terms and conditions of 

a sub-plan may include: 

(a) the types of benefits; 

(b) the Authorised Investments or Investment Pools offered under the sub-plan, or part 

of a sub-plan;  

(c)  fees and charges payable under the sub-plan, or part of a sub-plan; 

(d) such other matters as the Trustee determines.  



Trust deed 

 

© Hall & Wilcox  Trust deed 32 

Amending deed December 2018 clean v ersion.DOCX 

34.4 For the avoidance of doubt, and without l imitation, where a sub -plan is determined, the 

Trustee’s powers in relation to the appointment of custodians, investment managers, 

insurers, and other service providers, and the Trustee’s powers, including its powers to 

appoint delegates and agents, may be exercised with respect to a particular sub -plan or 

part of a sub-plan. 

34.5 Notwithstanding any other provision of this Trust Deed, i f the Trustee has made a sub -plan 

comprising a certain Member or Members of the Fund, any information, reports, documents 

and statements required or permitted by this Trust Deed to be given to that Member or 

those Members may, unless contrary to the Act, relate specifically to such sub -plan 

comprising that Member or those Members and not to any other segment of the Fund. 

34.6 A sub-plan made under this clause 34 may bear such name or style as the Trustee may 

from time to time determine. 

34.7 The Trustee may terminate, close, amend, vary or reconstitute existing sub -plans at any 

time on such terms and conditions as it determines. 

34.8 Any l iability that in the Trustee's opinion relates to a sub -plan must not be satisfied from the 

assets, or the benefits, relating to Members or Employers in any other sub -plan. 

34.9 Despite sub-clause 34.8, unless the Trustee determines otherwise in writing, the 

establishment of a sub-plan does not create, and a sub-plan is not, a separate trust or 

resettlement. 

 

 



Schedule - Part A 

 

© Hall & Wilcox  Trust deed 33 

Amending deed December 2018 clean v ersion.DOCX 

Employer Sponsored Membership 

1 Application of this Part A 

This Part A shall only have application to each Member who has been nominated by his or 

her Employer pursuant to clause 15.2 of the deed. 

2 Benefits payable upon Retirement  

If: 

(a) a Member satisfies the relevant conditions for Retirement on or after the Normal  

Retirement Date; or 

(b) a Member has attained the Normal Retirement Date and the Act requires the 

Member's benefit to be paid, 

then the Member shall be paid a lump sum Benefit equal to the amount held to the credit in 

the Member's Investment Account at the re levant time. 

3 Benefits payable upon Total and Permanent Disablement 

If a Member becomes Totally and Permanently Disabled whilst in the service of his or her 

Employer and has not been dismissed or resigned from such service, then the Member will 

be entitled to be paid a lump sum Benefit equal to the amount held to the credit in the 

Member's Investment Account at the time of payment (including the proceeds of any 

insurance policy effected in respect of a Member pursuant to clause  19 of the deed). 

4 Benefits payable upon death 

Upon the death of a Member the Trustee shall subject to clause  29 of the deed pay or 

apply in accordance with the provisions of that clause a Benefit equal to the amount held to 

the credit in the Member's Investment Account at the time of payment or application 

(including the proceeds of any insurance policy effected in respect of a Member pursuant 

to clause 19 of the deed). 

5 Benefits payable upon ceasing service for other reasons 

Upon a Member ceasing to be in the service of his or her Employer other than in the 

circumstances described in clauses 2, 3 and 4 of this Part A, the Member shalt be entitled 

subject to the preservation requirements of the Act, to a lump sum benefit equal to the 

amount held to the credit of the Member's investment Account at the time of cessation of 

service. 
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Personal Members 

1 Application of this Part B 

This Part B shall only have application to those Members who are classified by the Trustee 

as Personal Members of the Fund. 

2 Benefits payable upon Retirement  

Where: 

(a) the Member: 

(1) retires by reason of Total and Permanent Disablement; or 

(2) qualifies for Retirement; or 

(b) any other circumstance exists or arises in respect of the Member where in the 

opinion of the Trustee, payment would not cause the Fund to be in breach of or to 

fai l  to comply with any relevant requirement of the Act or otherwise prejudice any 

rel ief from taxation available to the Fund; 

then the Member shall be entitled to be paid a lump sum Benefit equal to the amount held 

to the credit in the Member's Investment Account at the relevant time (including the 

proceeds of any insurance policy effected in respect of the Member pursuant to clause  19 

of the deed). 

3 Benefits payable upon death 

Upon the death of a Member the Trustee shall subject to clause 29 of the deed pay or 

apply in accordance with the provisions of that clause a Benefit equal to the amount held to 

the credit in the Member's Investment Account at the time of payment or application 

(including the proceeds of any insurance policy effected in respect of the Member pursuant 

to clause 19 of the deed). 
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Personal Pensions 

1 Application of this Part C 

This Part C shall only have application to those Members who qualify for or elect to receive 

a pension from the Fund. 

2 Benefits payable upon Retirement 

(a) Where a Member to whom this Part C applies: 

(1) retires by reason of Total and Permanent Disablement; or 

(2) satisfies other relevant conditions for Retirement; or 

(b) any other circumstance exists or arises in respect of the Member where in the 

opinion of the Trustee, payment of a pension would not cause the Fund to be in 

breach of or to fai l to comply with any relevant requirement of the Act or otherwise 

prejudice any rel ief from taxation available to the Fund, 

then the Trustee may pay a Pension to the Member in accordance with clause 4 of 

this Part C. 

3 Contributions 

(a) Subject to the Applicable Law, including that contributions can only be accepted 

before a pension commences, a contribution to this Part C may consist of: 

(1) a rol lover or a transfer of any benefits in respect of a Member from another 

superannuation or l ike fund; 

(2) an amount allotted to a Member, in accordance with the Applicable Law 

and any restrictions or conditions determined by the Trustee from time to 

time, pursuant to a Contribution-splitting application; and 

(3) other contributions made by or in respect of a Member.12 

(b) The Trustee may establish rules governing the acceptance of amounts under 

clause 3(a) of this Schedule including, but not l imited to, the minimum and/or 

maximum amount that may be accepted. 

                                                 
12 Amended by deed dated 23 March 2006 
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4 Pension rules 

4.1 Types of pensions payable 

The Trustee may pay in respect of a Member: 

(a) The Trustee may pay in respect of a Member: 

(1) an Allocated Pension, in accordance with the clause 4.2 of this Schedule; 

or 

(2) a Term Allocated Pension, in accordance with clause 4.5 of this Schedule, 

as nominated by the Member. 

(b) The Trustee may pay a Member who meets the Transition to Retirement 

Conditions a pension in accordance with clause 4.1(a) as nominated by the 

Member provided that in all cases payment of the pension does not contravene the 

Applicable Law. 

(c) For the purposes of clause 4.1(b), the requirements of the Applicable Law that 

apply to the payment of a pension to a Member who meets the Transition to 

Retirement Conditions are deemed to be incorporated into the Allocated Pension 
Rules or Term Al located Pension Rules and, to the extent of any inconsistency, the 

requirements of the Applicable Law shall be deemed to be incorporated into this 

deed and shall override those Rules.13 

4.2 Allocated Pension 

(a) Subject to clause 4.2(b) of this Schedule: 

(1) An Allocated Pension is a pension payable in accordance with clauses 4.2 

and 4.3 of this Schedule (Allocated Pension Rules). 

(2) The Trustee must pay an Allocated Pension in accordance with these 

Allocated Pension Rules. 

(3) An Allocated Pension Member is a Member who is paid an Allocated 

Pension in accordance with these Allocated Pension Rules.  

(b) To the extent that there is any omission, the provisions of the Applicable Law that 

relate to the payment of an Allocated Pension14 are deemed to be incorporated into 

the Allocated Pension Rules and to the extent of any inconsistency, the provisions 
of the Applicable Law15 shall be deemed to be incorporated into this deed and shall 

override these Allocated Pension Rules. 

                                                 
13 Amended by deed dated 23 March 2006 

14 Amended by deed dated 23 March 2006 

15 Amended by deed dated 23 March 2006 
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4.3 Terms and Conditions of an Allocated Pension 

(a) The Trustee may pay each Member a pension: 

(1) commencing on the date specified in the Member's application which must 

be not later than the date necessary to comply with the Applicable Law; 

and 

(2) terminating when the Member's Investment Account balance is zero. 

(b) The Trustee wil l pay an Allocated Pension Member an Allocated Pension, having 

regard to the terms and conditions set out in that Member's application. 

(c) The Trustee must pay the pension to a Member at the times set out in the 

Member's application as approved by the Trustee. 

(d) A Member may change the frequency of the pension payments if:  

(1) the change is approved by the Trustee; and 

(2) is in a form approved by the Trustee. 

(e) If at any time a Member has not made a selection as to the frequency of the 

pension payments, the Trustee must pay the pension annually.  

(f) For so long as the pension is payable, the Trustee must ensure that at least one 

payment is made during each Financial Year. 

(g) For each Financial Year (or part of a financial year), the pension payments to a 

Member must not be: 

(1) larger than the maximum limits; or 

(2) smaller than the minimum limits, 

set out in the Applicable Law for Allocated Pension benefits;  

(h) As at the time a Member becomes an Allocated Pension Member and each 1 July, 

the Trustee must notify the Member of the minimum and maximum levels for 

pension payments for the Financial Year in which that date occurs.  

(i) At any time during a Financial Year, a Member may select the level of pension 
payments for that Financial Year within  the l imits in clause 4.3(g) of this Schedule.  

The selection must be in a manner approved by the Trustee.  

(j) If at any time during a Financial Year no selection has been made for that year 

under clause 4.3(i) of this Schedule and a pension was being paid in the previous 

Financial Year, the Trustee must either: 

(1) pay a pension for the current year calculated according to any previous 

agreement between the Trustee and Member; or 

(2) i f the Member's application does not contain a stipulation for the current 

year, continue to pay a pension at the level prevailing at the end of the 

previous Financial Year. 
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However, the Trustee may adjust the level up to the minimum or down to the 

maximum so as to comply with clause 4.3(g) of this Schedule. 

(k) If, at the time of commencing to receive an Allocated Pension, a Member has not 

made a selection under clause 4.3(i) of this Schedule, the Trustee must pay a 

pension at the minimum level required under clause 4.3(g) of this Schedule. 

(l) If permitted by the Applicable Law, a Member may commute the whole or a part of 

the Member's pension at any time by notifying the Trustee in a manner approved 

by the Trustee.16 

(m) On a Member fully commuting the Member's pension, the Trustee must pay a lump 

sum benefit to the Member equal to the amount standing to the credit of the 

Member's Investment Account. 

(n) On a Member partially commuting the Member's pension, the Trustee must pay a 

lump sum benefit to the Member equal to the amount requested but not exceeding 

the amount standing to the credit of the Member's Investment Account.  

(o) If the Applicable Law requires the Trustee to commute part of a Member's pension, 

the Trustee must comply with that requirement. 

(p) The capital value of the pension and the income from it must not be used as 

security for a borrowing unless permitted by the Applicable Law.  

(q) The pension must not be transferred to another person unless permitted by the 

Applicable Law. 

(r) If a Member dies while sti l l entitled to a pension, the Trustee wil l pay the Member’s 

Benefit: 

(1) to the nominated reversionary beneficiary (i f any); or 

(2) i f there is no nominated reversionary beneficiary, in accordance with 

clause 29 of this deed.17 

(s) In making a decision under clause 4.3(r)(2) of this Schedule the Trustee may have 

regard to any preference expressed by the Member. 

4.4 Term Allocated Pension 

(a) Subject to clause 4.4(b) of this Schedule: 

(1) a Term Allocated Pension is a pension payable in accordance with 

clauses 4.4, 4.6 and 4.7 of this Schedule (Term Allocated Pension 

Rules). 

(2) the Trustee must pay a Term Allocated Pension in accordance with these 

Term Allocated Pension Rules. 

                                                 
16 Amended by deed dated 23 March 2006 

17 Amended by deed dated 23 March 2006 

 



Trust deed 

 

© Hall & Wilcox  Trust deed 39 

Amending deed December 2018 clean v ersion.DOCX 

(3) A Term Allocated Pension Member is a Member who is paid a Term 

Allocated Pension in accordance with these Term Allocated Pension Rules. 

(b) To the extent that there is any omission, the provisions of the Applicable Law that 

relate to the payment of a term allocated pension18 are deemed to be incorporated 

into the Term Allocated Pension Rules and to the extent of any inconsistency, the 
provisions of the Applicable Law19 shall be deemed to be incorporated into this 

deed and shall override these Term Allocated Pension Rules.  

4.5 Contributions 

The Trustee may only accept a contribution as set out in clause  3 of this Schedule in 

respect of a Term Allocated Pension Member prior to the Commencement Day of that 

Member's Term Allocated Pension.  A Term Allocated Pension Member may not add to, or 

increase, the amount of their contribution in respect of their Term Allocated Pension after 

the Commencement Day of their Term Allocated Pension. 

4.6 Payment of Term Allocated Pension 

(a) The Trustee shall, subject to the provisions of this deed but otherwise in 

accordance with the provisions of this clause 4.6, pay a pension or pensions to 

each Term Allocated Pension Member. 

(b) The Trustee wil l pay a Term Allocated Pension to a Term Allocated Pension 

Member having regard to the terms and conditions set out in that Member's 

application. 

(c) No payment of a Term Allocated Pension shall be made unless the payment is 

permissible under Applicable Law. 

4.7 Terms and Conditions of a Term Allocated Pension 

(a) Subject to Applicable Law and commutation payments as provided by the Term 

Allocated Pension Rules, any amount payable to a Term Allocated Pension 

Member shall be paid to that Member as a pension, on such terms as agreed by 

the Member and the Trustee provided that: 

(1) pension payments are made on an annual basis to the Term Allocated 

Pension Member or the Term Allocated Pension Member's Reversionary 

Pensioner: 

(A) throughout a period equal to either: 

(I) the Term Allocated Pension Member 's Life Expectancy 

from the Commencement Day of the Term Allocated 
Pension Member's pension (rounded up to the next whole 

number if the Term Allocated Pension Member's Life 

Expectancy does not consist of a whole number of years); 

or 

                                                 
18 Amended by deed dated 23 March 2006 

19 Amended by deed dated 23 March 2006 
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(II) the Term Allocated Pension Member's Life Expectancy 

mentioned in clause 4.7(a)(1)(A)(I) calculated, at the option 

of the Term Allocated Pension Member, as if the Term 

Allocated Pension Member were up to 5 years younger on 

the Commencement Day; or 

(B) throughout a period equal to either: 

(I) the Life Expectancy of the Term Allocated Pension 

Member's Spouse on the Commencement Day (rounded 

up to the next whole number if the Life Expectancy of the 

Term Allocated Pension Member's Spouse does not 

consist of a whole number of years); or 

(II) the Life Expectancy of the Term Allocated Pension 

Member's Spouse calculated, at the option of the Term 

Allocated Pension Member, as if his or her Spouse were 

up to 5 years younger on the Commencement Day 

(rounded up to the next whole number if the Life 

Expectancy of the Term Allocated Pension Member's 

Spouse does not consist of a whole number of years),  

as selected by the Term Allocated Pension Member PROVIDED 

THAT: 

(III) the Term Allocated Pension Member has requested that 

his Term Allocated Pension revert to his surviving Spouse 

on his death; and 

(IV) the Life Expectancy of the Term Allocated Pension 

Member's Spouse is greater than the Life Expectancy of 

the Term Allocated Pension Member; and 

(V) the Term Allocated Pension Member has not chosen to 

make an arrangement mentioned in clause 4.7(a)(1)(A)(I) 

or 4.7(a)(1)(A)(II); and 

(2) the total amount of the pension payments to be made in a year (excluding 

payments by way of commutation pursuant to clause  4.7(a)(9) of this 

Schedule but including payments made under a payment split in 

accordance with the Family Law Act 1975 (Cth)) is determined in 

accordance with the relevant provisions of the Act; and 

(3) the Term Allocated Pension does not have a residual capital value; and 

(4) the Term Allocated Pension cannot be commuted except in those 

circumstances set out in clause 4.7(a)(9) of this Schedule ; and 

(5) the Term Allocated Pension cannot be transferred except in those 

circumstances set out in clause4.7(a)(10) of this Schedule ; and 

(6) i f the Term Allocated Pension reverts to another person, i t must not have a 
reversionary component greater than 100% of the benefit of the Term 

Allocated Pension Member immediately before the reversion; and 
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(7) the capital value of the Term Allocated Pension, and the income from it, 

cannot be used as security for a borrowing; and 

(8) the Term Allocated Pension complies with any other requirements of the 

Act relating to such pensions which may apply from time to time; and  

(9) the Term Allocated Pension can only be commuted in these 

circumstances: 

(A) i f the Term Allocated Pension: 

(I) is not funded from the commutation of particular annuities 

or pensions as specified by the Act; or 

(II) the commutation is made within 6 months after the 

Commencement Day of the Term Allocated Pension; or 

(III) subject to clause 4.7(a)(10) of this Schedule, on the death 

of the Term Allocated Pension Member or the Term 

Allocated Pension Member's Reversionary Pensioner,  

by payment of: 

(IV) a lump sum or a new pension to one or more Dependants 

of either the Term Allocated Pension Member or the Term 

Allocated Pension Member's Reversionary Pensioner; or 

(V) a lump sum to the legal personal representative of either 

the Term Allocated Pension Member or the Term Allocated 

Pension Member's Reversionary Pensioner; or 

(VI) i f, after making reasonable enquiries, the Trustee is unable 

to find a person mentioned in clauses 4.7(a)(9)(A)(IV) and 

4.7(a)(9)(A)(V), a lump sum to another individual; or 

(B) i f the Term Allocated Pension Member has opted, under 

clause 4.7(a)(1)(B) of this Schedule, for a period calculated in 

relation to the Life Expectancy of the Term Allocated Pension 

Member's Spouse, the Term Allocated Pension cannot be 

commuted until the death of both the Term Allocated Pension 

Member and the Term Allocated Pension Member's Spouse; or 

(C) to pay a superannuation contributions surcharge in accordance 

with the Applicable Law; or 

(D) to give effect to a payment split in accordance with the Family Law 

Act 1975 (Cth), 

PROVIDED THAT i f the Term Allocated Pension is commuted in 

accordance with this clause 4.7(a)(9), the commutation amount cannot 

exceed the account balance of the Term Allocated Pension Member 

immediately before the commutation; and 

(10) the Term Allocated Pension can only be transferred in the following 

circumstances: 
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(A) on the death of the Term Allocated Pension Member:  

(I) to a Dependant of the Term Allocated Pension Member; o r 

(II) to the legal personal representative of the Term Allocated 

Pension Member; or 

(B) on the death of the Term Allocated Pension Member's 

Reversionary Pensioner: 

(I) to a Dependant of the Term Allocated Pension Member's 

Reversionary Pensioner; or 

(II) to the legal personal representative of the Term Allocated 

Pension Member's Reversionary Pensioner; or 

(C) i f the Term Allocated Pension of the Term Allocated Pension 

Member is transferred directly to the purchase of another benefit 

that is a particular annuity or pension as specified by the 

Applicable Law; and 

(11) a Reversionary Pensioner for the purposes of these Term Allocated 

Pension rules shall be determined by the Trustee, provided that in each 

case it is a Dependant of the relevant Term Allocated Pension Member.  
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1 20Information requirements 

An applicant for membership, a Member, a beneficiary, a claimant for a benefit, an 

Employer and any other person contributing paying or transferring amounts to the Fund in 

respect of a Member must give to the Trustee (or the Trustee's agent) all information, 

evidence and proofs reasonably requested by the Trustee in order to administer the 

Member's benefits and the Fund in accordance with this deed or to comply with the 

Applicable Law.  If any of the requested information, evidence or proofs is not provided or 

is later found to be inaccurate or incomplete, the Trustee may reject an application or 

claim, refuse to accept contributions, and impose conditions on or adjust affected benefits 

in the manner and to the extent the Trustee considers necessary or appropriate.  

2 Acceptance of Contributions 

The Trustee must not accept contributions in respect of a Member where:  

(a) the Applicable Law does not permit acceptance of such contributions; or 

(b) the Trustee determines not to accept contributions of a particular type or in 

particular circumstances. 

3 Refund of Contributions 

The Trustee must refund a contribution if required by the Applicable Law and may refund 

any contribution made in error.  In refunding contributions the Trustee may deduct any 
negative investment earnings or movement in unit price and an amount for reasonable 

administration and transaction costs, including an appropriate proportion of any insurance 

premium paid in respect of the Member or not recoverable by the Trustee. 

4 Allocation of Contributions 

The Trustee must al locate contributions to a Member at the times and otherwise in 

accordance with the Applicable Law. 

5 Limits on Splittable Contributions 

Notwithstanding any other provision of this deed, the Trustee must only permit a Member 

to transfer contributions to the Member's spouse not exceeding the maximum splittable 

amount under, and otherwise in accordance with, the Applicable Law.  The Trustee may 

make any other adjustments to the spl ittable amount that i t considers necessary or 

appropriate having regard to its tax obligations. 

                                                 
20 Amended by deed dated 27 June 2007 
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6 Power to Make Rules and Policies 

The Trustee may make rules and adopt policies in relation to any matters that the Trustee 

considers appropriate for the convenient administration of the Fund.  The Trustee shall not 

be l iable for not doing something that the Trustee is permitted but not required to do under 

any policy of the Trustee or under the Applicable Law. 

7 Compliance Requirements for Transfers 

The Trustee is empowered to make any transfer from the Fund required under the 

Applicable Law.  All transfers out of the Fund are subject to such conditions and must be 

made within the timeframes required under the Applicable Law.  The Trustee must provide 

to the person responsible for the transferred amount such information as the Applicable 

Law requires. 

8 Illiquid Investments 

Where a Member's benefits are wholly or partly invested in an i lliquid investment as a 

consequence of the Member exercising a choice regarding the investment of the Member's 

benefits, the Trustee shall not be liable for any loss, cost, expense or other l iability arising 

from a delay in the transfer or payment of the benefit associated with a delay in realising 

the i l liquid investment. 

9 Benefit Payment Requirements 

The Trustee may suspend consideration of a person's claim to or payment of a benefit until 

al l  required information evidence and proofs are provided to the satisfaction of the Trustee 

and, i f the required information evidence and proofs are not provided to the Trustee's 

satisfaction or the Applicable Law so requires, the Trustee may withhold payment.  

10 Tax 

The Trustee may take any action (whether prospective or retrospective) that the Trustee 
considers necessary or appropriate to calculate, pay, deduct or take account of any tax, 

including without limitation: 

(a) adopting policies relating to the application or timing of tax credits and tax debits to 

Member accounts; 

(b) adopting policies relating to the acceptance of members and contributions without 

any required or desirable tax-related information; 

(c) adopting policies relating to the claiming of tax refunds;  

(d) reducing or otherwise adjusting contributions to or benefits or other amounts 

payable from the Fund, in which case the Member wil l be entitled to on ly the net 

amount; 
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(e) providing information and making payments to the Regulator;  

(f) establishing reserves and making provisions in the accounts of the Fund; and 

(g) charging to recover the costs and expenses attributable to administering any tax 

requirement. 

Each Member is l iable for al l tax incurred by the Trustee or the Fund in relation to an 
excess contribution in respect of that Member and must indemnify the Trustee in respect of 

such tax. 

11 Membership 

For the avoidance of doubt, i f the Trustee receives, or determines that i t holds, an amount 

(Residual Amount) that relates to the benefits that a person has previously received (other 

than the Residual Amount), and the Trustee determines that the Residual Amount is to be 

paid to the person, the Residual Amount will not result in the issue of a new interest but 

forms part of the original interest associated with the benefits previously paid to the person.  

12 Electronic Delivery 

Without l imiting the means by which notices may be given or information may be 

disseminated, the Trustee may give notice or provide information by any form of data or 

image transmission or communication facility or medium, including without l imitation 

facsimile, electronic mail and the internet, in which case the notice will be considered to 

have been received when transmitted, accessed or published (as the case may be).  

13 Pensions 

(a) Form of Pension 

The Trustee may pay any form of pension that is approved by the Trustee and 

permitted by the Applicable Law. 

(b) Payment of Pension 

Where a Member or beneficiary has elected to be paid a pension, the pension may 

be paid in such manner as is agreed between the Trustee and the Member or 

beneficiary, or in the absence of agreement as the Trustee determines provided 

the pension satisfies the standards of a pensi on referred to the Applicable Law. 

(c) Deemed inclusion of Applicable Law 

This deed is deemed to include each requirement of the Applicable Law that the 

governing rules under which a pension is provided must satisfy for the pension to 

be a relevant pension for the purposes of the Applicable Law. 
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(d) Commutation 

A Member may commute the whole or a part of the Members pension at any time 

by notifying the Trustee in a manner approved by the Trustee, subject to the 

requirements of the Applicable Law. 

(e) Variation 

The Trustee may vary any terms and conditions of a pension or impose additional 

terms and conditions to ensure that the relevant pension does and wil l continue to 

comply with Applicable Law or in any other manner contemplated by the Applicable 

Law, without necessari ly commuting the pension. 

(f) Reversionary Beneficiary 

A Member may nominate one or more Dependants as a reversionary beneficiary to 

whom the pension may be transferred after the Member's death provided that the 

nomination is consistent with the Applicable Law.  The Trustee must reject any 

nomination that is not consistent with the Applicable Law, in which case, i f the 

Member does not provide a nomination that is consistent with the Applicable Law, 

the balance of the pension as at the Member's death must be paid to the 

reversionary beneficiary as a lump sum or paid in accordance with this deed at the 

Trustee's discretion. 

(g) Commutation of Reversionary Beneficiary Pension 

Subject to the requirements of the Applicable Law, a reversionary beneficiary may 

elect to: 

(1) commute a part or all of a pension by notifying the Trustee in a manner 

approved by the Trustee; or 

(2) l imit any right of commutation that the reversionary beneficiary might 

otherwise have to ensure that the pension complies with the Applicable 

Law, 

provided that the Trustee must commute a reversionary beneficiary's pension if 

and to the extent that the Applicable Law so requires.  
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Date 

Parties 

Trust CompanyAracon Superannuation Services LimitedPty Ltd ABN 49 006 

421 63813 133 547 396 RSE L0003384 of 151 Rathdowne Street, Carlton South, 

Victoria      (Trustee) 

Recitals 

A The Trusteefirst trustee has determined to establish and maintain a 

Superannuation Fund called The ARA Retirement Fund (Fund) for the 

individual personal benefit of the persons eligible to join the fund and 

become Members and the Dependants of those persons. 

B The Trustee hasfirst trustee agreed to act as the first Trustee of the Fund 

established under this deed as is testified by its execution of thisthe 

relevant deed. 

C The first trustee retired and Aracon Superannuation Pty Ltd was appointed 

as Trustee by deed dated 23 April 2009 effective 31 May 2009. 

CD All cash and investments of the Fund established in this deed are to be 

held by the Trustee upon the trusts of and subject to the terms and 

conditions of this deed. 

E This deed is made with the intent that the Trustee, the Members and any 

Participating Employers shall be bound by the terms and conditions of this 

deed. 

DF The Trustee also wishes to rename the Fund as the Aracon 

Superannuation Fund. 

The parties agree 

1 Definitions and interpretation 

1.1 Definitions 

In the interpretation of this deed, the words and phrases set out below shall, unless the 

context requires otherwise, have the meaning respectively ascribed to them: 

In this deed: 

Accounts means a statement of the income and expenditure for a Financial Year, and a 

statement of the assets and l iabilities at the end of that Financial Year and a statement of 

the source and application of funds for that Financial Year and such other accounts as the 

Trustee may determine from time to time. 

Act or the Act means: 

(a) the Superannuation Industry (Supervision) Act 1993; and 
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(b) the regulations made thereunder. 

Actuary means a fel low or an accredited member of the Institute of Actuaries of Austral ia. 

Allocated Pension Member means a Member who is in receipt (or who the Trustee has 

determined to pay) a pension under clause 4(b)4.2 of Part C of the Schedule. 

Allocated Pension Rules means the rules referred to in clause 4.2(a)(i)4.2(a)(1) of Part C 

of the Schedule. 

Applicable Law  means: 

(a)  the Act;, the Corporations Act 2001, the Corporations Regulations, the Income Tax 

Assessment Act 1997, the Income Tax Assessment Regulations, the 

Superannuation (Unclaimed Money and 

(b)  Lost Members) Act 1999, the Family Law Act 1975, the Anti-Money Laundering 

and Counter Terrorism Financing Act 2006, the Bankruptcy Act 1966 and any 

other, replacement applicable Act, regulation or additional statute, regulations, 

administrative rul ings, circulars, class orders, guidelines or instruments affecting 

the operation of superannuation funds and any amendment thereto; and 

any other present, future or proposed legal requirementslawful requirement (as amended 

from time to time) with which the Trustee is legally obliged to or the Fund must comply to 

obtain(whether to avoid breaching the relevant Act, regulation or other lawful requirement 

or to qualify for tax or other concessions available to the Fund or with which the Trustee 

determines it is prudent to comply.to be desirable or for any other purpose).1 

Assets means any form of property including all the cash and Authorised Investments, 

including contributions received (unless those contributions are held subject to 

clause 10.710.710(g) in a separate trust account), held by the Trustee upon the trusts 

contained in this deed. 

Authorised Investments means the investments which the Trustee is authorised to invest 

in pursuant to clause 17. 

Benefit means any amount paid or payable by the Trustee out of the Fund to a Member 

pursuant to this deed. 

Binding Nomination in respect of a Member means a written notice received by the 

Trustee from the Member which: 

(a) is in a form approved by the Trustee; 

(b) complies or appears to comply with the Act and/or the Binding Nomination 

RulesApplicable Law; 

(c) confirms a previous Binding Nomination or nominates one or more of the Member's 

Dependants and legal personal representative to receive the Benefit payable 

fol lowing the death of the Member and the proportions in which it is to be paid; and 

(d) is intended by the Member to be binding on the Trustee. 

                                                 
1 Amended by deed dated 27 June 2007 
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Binding Nomination Rules means the rules for the administration of Binding Nominations 

adopted by the Trustee pursuant to clause 29(e). 

Books has the meaning assigned to that term in the Act. 

Business Day means a day that is not a Saturday, a Sunday, a public holiday or a bank 

holiday in Melbourne, Victoria. 

Commencement Day has the meaning assigned to that term in the Act. 

Compulsory Contributions means those contributions required to be made by an 

Employer in respect of a Member under the provisions of the SGC Act or under any 

industrial award reduced where applicable by the cost of providing any Insured Benefit 

pursuant to clause 19 and any other applicable costs or charges that the Trustee is 

permitted to deduct therefrom in accordance with clause 6. 

Contribution-splitting application means an application by a Member in respect of 

contributions made by or on behalf of that Member on or after 1 January 2006 that meets 

the requirements of the Applicable Law and any other conditions or restrictions determined 

by the Trustee from time to time.2 

Custodian means the corporation appointed under clause 16.216.216(b), i f any. 

Death Benefit Instruction in respect of a Member means a written notice received by the 

Trustee from the Member which: 

(a) directs the Trustee to pay the Benefit payable on the death of the Member to one 

or more of the Member's Dependants and legal personal representative and the 

proportions in which it is to be paid; 

(b) each person nominated is within a class of persons the Trustee has prescribed as 

eligible to be nominated in a Death Benefit Instruction;  

(c) the notice is in the form prescribed by the Trustee for a Death Benefit Instruction. 

Deed or this Deed means this deed as originally executed and as it may from time to time 

be amended in accordance with its provisions. 

Dependant has the same meaning as the term has under the Act. 

Determination Date means the last day of each calendar month. 

Employee means a natural person who is in the employment of an Employer and includes 

a director, manager or secretary of a corporate Employer. 

Employer is a person who satisfies the meaning assigned to that term by the Act and 

where applicable agrees to participate in the Fund and be bound by the Trust Deed 

pursuant to clause 15.215.215(b). 

Eligible Person means any person who is not prohibited from being a Member of the Fund 

pursuant to the Applicable Law. 

                                                 
2 Amended by deed dated 23 March 2006 



Trust deed 

 

© Hall & Wilcox  Trust deed 4 

Amending deed December 2018 marked up v ersion.DOCX18565328_2 

Expense Reserve Account means the account established pursuant to 

clause 14.314.314(c). 

Financial Year means each successive period of 12 months commencing on the first day 

of July and ending on the thirtieth day of June except that the first Financial Year shall be 

the period commencing on the date of this deed and ending on 30 June 2005 and the last 
Financial Year shall be the period commencing on the first day of July immediately 

preceding termination and ending on the date of termination of this trust. 

Fund means The ARA RetirementAracon Superannuation Fund as constituted by this 

deed and includes a reference to each separate sub-plan created under clause 343435 of 

this deed. 

Gainful Employment in relation to a Member means employed or self-employed for gain 

or reward in any business, trade, profession, vocation, calling, occupation or employment. 

GST means goods and services tax under the GST Act or any similar tax under similar 

legislation. 

GST Act means A New Tax System (Goods and Services Tax) Act 1999 . 

Insured Benefit means the proceeds of any Benefit arranged in respect of a Member by 

the Trustee pursuant to clause 19 with a l ife insurance company or any l ike corporation or 

body. 

Investment Account means accounts established for a Member pursuant to 

clause 14.214.214(b). 

Investment Nomination means any of a Specific Investment Nomination, Investment Pool 

Nomination or such other nomination of Authorised Investments as the Trustee may permit 

from time to time under clause 18.1. 

Investment Pool means a pool of selected Authorised Investments with a distinctive 

investment policystrategy created in accordance with clause 16.516.516(e). 

Investment Pool Nomination means the nomination of an Investment Pool by a Member 

in accordance with clause 18.  

Investment Units means units conferring an equal undivided interest in an Investment 

Pool in accordance with the provisions of clause 16.516.516(e) and being valued pursuant 

to clause 20. 

Life Expectancy means the l i fe expectancy of a Term Allocated Pension Member or the 

l i fe expectancy of a Term Allocated Pension Member's Spouse as determined in 

accordance with the Act. 

Market Value of an Asset at the Relevant Date means, subject to the Act, the Trustee's 

assessment which shall be final and binding on all parties of the market value of that Asset 

determined as fol lows: 

(a) in the case of units or interests in trusts (including managed investment schemes), 

the redemption price thereof quoted for the relevant trust on the Relevant Date or 

the latest redemption price so quoted prior to that date; 

(b) in the case of securities officially listed on any recognised stock exchange: 
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(i) any prices concerning such investment shall be determined in accordance 

with the rules or usual practice of the stock exchange on which such 

securities are l isted; 

(ii) save as provided in (b)(i ii) below the value of such investment shall be the 

price (if any) quoted for the last sale for that investment on the Relevant 
Date or prior to that date on that stock exchange provided that i f such price 

is above the price (if any) quoted for the ‘latest seller’ price on the Relevant 

Date or prior to that date then such ‘latest seller’ price shall be the market 

value or i f such price is below the price (if any) quoted for the ‘latest buyer’ 

price on the Relevant Date or prior to that date then such ‘latest buyer’  

price shall be the market value; 

(iii) i f in the case of an investment l isted on a stock exchange there have been 

no sales or no buyer price quoted within three months prior to the Relevant 

Date or trading in the investment has been suspended for at least two 

trading days and is continuing, the Trustee may cause a broker approved 

by the Trustee (being a member of the stock exchange on which such 

investment is quoted or otherwise an active broker on that stock exchange) 

to certi fy the amount (i f any) which in their opinion shall be the value 

thereof arid the value so certi fied shall be deemed to be the value of such 

investment; 

(c) in case of deposits, the amount of such deposits; 

(d) in the case of land, cost or the most recent value as determined by a l icensed 

valuer; 

(e) in the case of mortgages, the amount secured and outstanding (whether presently 

payable or not) pursuant to the mortgage which the Trustee considers recoverable; 

(f) in the case of government or company securities, commercial bills or promissory 

notes, an amount determined by the Trustee; 

(g) in the case of a policy of insurance or assurance, i ts surrender value; 

(h) in any other case, the value thereof determined in such manner as the Trustee 

shall from time to time determine as a net value which could reasonably be 

considered to be the current net market value of such investment on the Relevant 

Date. 

Member means: 

(a) an Eligible Person who is accepted by the Trustee for membership of the Fund in 

accordance with the provisions of this deed; and 

(b) a former Eligible Person who at the relevant time is receiving or entitled to receive 

Benefits from the Fund. 

Normal Retirement Date means the date on which a Member attains their sixty-fi fth (65 th) 

birthday or such other date as may be agreed in a particular ecase between the Member 

and the Trustee. 

Pensioner means any person who is in receipt of a pension pursuant to this deed. 
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Personal Member means a Member who is classified by the Trustee as a personal 

member for the purposes of this deed. 

Preferred Nomination means a notice to the Trustee given by an applicant or Member 

that nominates a person or persons to receive all or part of the Benefit payable on their 

death, other than in the form of a Binding Nomination or Death Benefit Instruction.  Where 
more than one person is nominated, the Preferred Nomination may specify the proportion 

for each person. 

Preserved Benefit means any benefit or portion of a benefit that is required to be 

preserved under the Act. 

Product Disclosure Statement in relation to the Fund means a Product Disclosure 

Statement prepared for the purposes of the Fund pursuant to the Applicable Law. 

Register means the register of Members maintained by the Trustee pursuant to clause 26. 

Regulated Document means the Product Disclosure Statement and any other documents 

required to be provided to Members or prospective Members pursuant to the Applicable 

Law. 

Regulator has the meaning assigned to that term in the Act.Applicable Law.3 

Relevant Date means the date on which the value of any Asset or of an Investment Unit is 

valued under this deed. 

Resolution means a resolution passed at a meeting of Members duly convened and held 

in accordance with the provisions of this deed by a majority of the persons voting thereat 

upon a show of hands and if a poll is demanded, then by a majority of votes given on such 

poll, but where the Act requires a particular majority or any other conditions for the passage 

of a resolution, then that majority and those conditions wil l  apply. 

Retirement has the meaning assigned to that term in the Act. 

Reversionary Pensioner means the person (if any) to whom a pension is payable on the 

death of a Member pursuant to clause 4.3(r) of the Schedule for Part C in relation to 

Allocated Pension Members arid clause 4.7(a)(11)4.7(a)(11)4.7(a)(xi) of the Schedule for 

Part C in relation to Term Allocated Pension Members. 

Schedule means the Schedule to this deed comprising Parts A, B and C and any other 

Parts that may be added thereto from time to time. 

SGC Act means the Superannuation Guarantee Charge Act 1992. 

Specific Investment Nomination means the nomination of specific Authorised 

Investments by a Member in accordance with clause 18.  

Spouse means, in relation to a Member: 

(a) a husband, wife, widower or widow of the Member; and 

                                                 
33 Amended by deed dated 23 March 2006 
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(b) a person who, though not legally married to the Member, in the opinion of the 

Trustee l ives or has l ived with the Member as at the relevant date on a bona fide 

domestic basis as the husband or wife of that Member. 

Tax Act means the Income Tax Assessment Act 1936 or the Income Tax Assessment Act 

1997. 

Tax Reserve Account means the account established pursuant to clause 14.414.414(d). 

Tax Liability means any l iability or estimated l iability as determined by the Trustee for 

taxes and charges assessed, charged or imposed by or under any federal or state law 

whether in respect of contributions, income earned (after deducting such expenses as may 

be allowed under the Tax Act or the Act) from Assets, capital gains realised on the sale of 

Assets or otherwise. 

Term Allocated Pension Member means a Member who is in receipt (or who the Trustee 

has determined to pay) a pension under clause 4.4 of Part C of the Schedule. 

Term Allocated Pension Rules means the rules referred to in 

clause 4.4(a)(1)4.4(a)(1)4.4(a)(i) of Part C of the Schedule. 

Total and Permanent Disablement means: 

(a) in any case where the Trustee has effected a policy of insurance pursuant to 

clause 19 to provide Total and Permanent Disablement Benefits in respect of a 

Member, Total and Permanent Disablement as defined within that policy of 

insurance (or what the Trustee considers to be the corresponding words or 

expression contained in that policy); or 

(b) where no such policy of insurance has been effected, i ll-health (whether physical 

and mental) which in the opinion of the Trustee is such that the Trustee having 

regard to the appropriate medical evidence is satisfied that the Member is unlikely 

ever again to engage in Gainful Employment for which the Member is reasonably 

qualified by education, training or experience; 

and ‘Totally and Permanently Disabled’ shall have a corresponding meaning, provided that 

Total and Permanent Disablement shall only be regarded as having occurred for the 

purpose of releasing any Preserved Benefit component of any Benefit payable on Total 

and Permanent Disablement pursuant to this deed if the evidence provided by the Member 

concerned is sufficient to satisfy the Trustee that the Member also meets the conditions for 

permanent incapacity as defined in the Act. 

Transition to Retirement Conditions means the conditions in the Applicable Law that 

enable a Member to access their Preserved Benefit, in the form of a non-commutable 

al located pension or non-commutable annuity as defined in the Applicable Law, 

notwithstanding that the Member is in Gainful Employment.4 

Trustee means the Trustee for the time being of the Fund appointed under the provisions 

of this deed. 

Unrestricted Non-Preserved Benefits has the meaning assigned to that term under the 

Act. 

                                                 
4 Amended by deed dated 23 March 2006 
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Valid Binding Nomination has the meaning given in clause 29.7. 

Valid Death Benefit Instruction has the meaning given in clause 29.9. 

1.2 Interpretation 

In this deed, unless the context otherwise requires: 

(a) a term which is used in this deed as a defined term and which is defined in the 

Applicable Law shall to the extent of any inconsistency have the meaning given to 

that term in the Applicable Law unless the Trustee determines otherwise provided 

that i f a term has more than one definition under the Applicable Law, the term shall 

have the meaning that the Trustee determines from time to time either generally or 

for any particular purpose; 

(b) a reference: 

(1) to the singular includes the plural and vice versa; 

(2) to a gender includes all  genders; 

(3) to any document (including this deed) includes references to that document 

as amended, consolidated, supplemented, novated or replaced; 

(4) to an agreement includes any deed, agreement or legally enforceable 

arrangement or understanding whether written or not; 

(5) to any person or any party includes: 

(A) references to any individual, company, body corporate, 

association, partnership, firm, joint venture, trust and governmental 

agency as the case requires; and 

(B) that person's successors, permitted assigns, substitutes, executors 

and administrators; 

(6) to law: 

(A) includes references to any constitutional provision, treaty, decree, 

convention, statute, act, regulation, rule, ordinance, proclamation, 
subordinate legislation, by-law, judgment, rule of common law or 

equity, rule of any applicable stock exchange; and 

(B) is a reference to that law as amended, consolidated, supplemented 

or replaced; 

(7) to judgment includes references to any order, injunction, decree, 

determination or award of any court or tribunal; 

(8) to proceeding includes l i tigation, arbitration, and investigation; 

(c) headings are for convenience only and must be ignored in construing this deed; 

(d) i f a period of time is specified and dates from, after or before a given day or the day 

of an act or event, it is to be calculated exclusive of that day; 
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(e) the words including or includes mean including but not l imited to or including 

without l imitation; 

(f) where a word or phrase is defined, its other grammatical forms have a 

corresponding meaning; 

(g) this deed must not be construed adversely to a party solely because that party was 

responsible for preparing it; and 

(h) where any person is required to provide, or may provide, a notice or application in 

writing to an otheranother person, then the Trustee may, subject to the Applicable 

Law, permit that notice or application to be given in electronic or other form and on 

such other terms and conditions as the Trustee may determine. 

1.3 Incorporation of Applicable Law 

Notwithstanding anything expressed or implied to the contrary in this deed, i f there is a 

confl ict between clause 1.4 and any other provision of this deed, clause 1.4 shall prevail. 

1.4 Effect of Applicable Law 

Subject to right of the Trustee to elect otherwise: 

(a) any provision or requirement of the Applicable Law which is expressly required to 

be included in this deed in order to comply with or satisfy a requirement of the 

Applicable Law is hereby deemed to be included in this deed; 

(b) i f there is a confl ict between a provision or requirement deemed by clause 1.4(a) to 

be included in this deed and any other provision of this deed, the deemed provision 

or requirement shall prevail; 

(c) the Trustee and Member shall do or procure to be done such acts as in the opinion 

of the Trustee are necessary to comply with the Applicable Law; and 

(d) where the Applicable Law grants a power to the Trustee this deed is deemed to 

include such powers. 

1.5 Overriding Provisions 

The provisions in Part D of the Schedule (Part D) form part of this deed.  Except to the 

extent that the Trustee determines otherwise (either generally or in any particular case) 

and also except that clause 1.4 prevails over the provisions in Part D, the provisions in 

Part D override any other provisions of this deed to the extent of any inconsistency.5 

2 Trust 

2.1 The Trustee or any Custodian or nominee appointed by the Trustee pursuant to 

clause 16(b) shall henceforth16.2 shall hold all Assets of the Fund upon and according 

to the trusts contained in this deed and the Fund shall consist of: 

                                                 
5 Amended by deed dated 27 June 2007 
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(a) such contributions as shall be made to the Fund in respect of any Member at any 

time as set out in this deed; 

(b) al l  Assets, benefits and policies of insurance in which any moneys forming a part or 

the whole of the Fund arce invested or by which they are represented and all 

income and gains derived from them. 

2.2 The trust fund constituted by this deed is to be called The ARA RetirementAracon 

Superannuation Fund or such other name as the Trustee may from time to time determine. 

2.3 The Trustee wil l act as Trustee of the Fund in accordance with the provisions of this deed. 

3 Period of Trust and Termination 

3.1 The trust created by this deed starts on the date of this deed and shall terminate, subject to 

clause 3(d),3.4, upon the occurrence of one of the following events: 

(a) i f there is no person to whom a Benefit is or may be payable; or 

(b) the Trustee determines that the l iabilities of the Fund at any time exceed the 

Assets of the Fund. 

3.2 The Trustee shall realise the Assets of the Fund within one hundred and eighty (180) days 

after the termination of the Fund provided that the Trustee may defer the sale or the 

realisation of any or all the Assets of the Fund if the Trustee forms the opinion that such 

sale or realisation is prejudicial to the interests of the Members. 

3.3 After the sale and realisation of the Fund, the Trustee shall after paying costs of the Fund 

and its winding up distribute the monieys as fol lows: 

(a) where the proceeds of the assets of the Fund are required to be preserved under 

the Act, the Trustee shall notify each Member of this requirement and request them 

to nominate in writing within one month a fund approved under the Act for the 

receipt of the proceeds; or 

(b) where the proceeds are not required to be preserved under the Act, as directed by 

the Member or i f a Member fai ls to make such a direction, in such manner as the 

Trustee, subject to the Act, determines is reasonable in all the circumstances. 

3.4 Where a Member fails to nominate a fund for the purpose of clause 3(c)(i)3.3(a) within one 

month of the Trustee communicating the request to the Member, the Trustee may transfer 

the benefit to such other fund and in such manner as is not inconsistent with the Act. 

3.5 The trust constituted by this deed wil l endure for any period allowed by law for the duration 

of any trust established by this deed. 

4 The Trustee 

4.1 The Trustee shall at all times comply with all requirements imposed under the 

ActApplicable Law on a person who is or who assumes the office of trustee of a 

superannuation fund that is subject to the ActApplicable Law. 
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4.2 The Trustee shall: 

(a) ensure that the Fund is reviewed by an Actuary and audited as required under the 

Applicable Law; 

(b) provide information to Members as required under the Applicable Law; and 

(c) administer the Fund at all times in accordance with the requirements of the 

Applicable Law. 

4.3 Subject to the provisions of this deed, the Trustee; 

(a) shall have all the powers over and in respect of the Assets constituting the Fund as 

it would exercise if i t were the absolute and beneficial owner thereof;, and may do 

anything it considers appropriate for the proper administration of the Fund and 

compliance with Applicable Law and the deed;  

(b) shall not, except where a Binding Nomination has been received by the Trustee or 

as otherwise permitted by the Act, be subject to direction by another person in the 

exercise of the Trustee's powers; 

(c) shall manage and supply management services to the Fund for the benefit of the 

Members and may delegate to any company or committee or person on such 

terms as the Trustee may think fi t any of the powers, duties or discretions 

conferred upon it by this deed but the Trustee shall remain responsible at all times 

for the acts of any company or person so appointed; and 

(d) may employ such accountants, actuaries, advisers, auditors, bankers, barristers, 

brokers, consultants, custodian trustees, investment trustees, managers, solicitors 

and other persons, firms, corporations, or companies as it considers desirable. 

4.4 The Trustee shall cease to hold office as Trustee if: 

(a) i t notifies the Members of i ts intention to retire voluntarily after giving one month's 

written notice; or 

(b) i t becomes a ‘disqualified person’ within the meaning of the Act or is otherwise not 

permitted to remain as Trustee under the requirements of the Act or this deed; or 

(c) i t has fai led to comply within thirty (30) days (or such shorter period as may be 

required) with a requirement of the Act or this deed contained in a written notice 

served on it by any Regulator unless the fai lure to comply is immaterial and is not 

capable of rectification. 

4.5 Subject to the Act, the Trustee shall appoint in writing another person who is qualified 

under the Act to assume the office of Trustee to be the new trustee of the Fund prior to the 

Trustee retiring or being removed as Trustee and effective from the date on which the new 

trustee is appointed. 

4.6 The Trustee shall on retirement do everything necessary to vest the Assets of the Fund, or 

cause them to be vested, in the new trustee appointed and shall deliver to such new 

trustee all  Books and other property whatsoever relating thereto and all the costs thereof 

and/or incidental thereto shall be recouped from or borne by the Fund. 
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4.7 The new trustee shall execute a deed in such form as the Trustee may reasonably require 

whereby the new trustee shall be bound by all the covenants and obligations on the part of 

the Trustee from the date of its appointment and from that date the retiring Trustee shall be 

absolved and released from all covenants and obligations, save in respect of any 

antecedent breach, and the new trustee shall and may thereafter exercise all the powers 
and rights and shall be subject to all the covenants and obligations of the Trustee in all 

respects as though the new trustee had been originally named as a party to this deed. 

5 Trustee Covenants 

(a) The Trustee, and each director of the Trustee, hereby covenants with the Members 

to do all  those matters required by Section 52 and 52A of the Act namely: 

(1) to act honestly in all matters concerning the Fund; 

(2) to exercise, in relation to all matters affecting the Fund, the same degree of 

care, ski l l  and dil igence as an ordinary prudent person would exercise in 

dealing with property of another for whom the person felt morally bound to 

provide; 

(3) to ensure that the Trustee's duties and powers are performed and 

exercised in the best interests of the beneficiaries; 

5.25.1 to keep the money and other assets of the Fund separateamended from any money 

and assets, respectively:time to time.  

(A) that are held by the Trustee personally; or 

(B) that are money or assets of an Employer; 

(2) not to enter into any contract, or do anything else, that would prevent the 

Trustee from, or hinder the Trustee in, properly performing or exercising 

the Trustee's functions and powers; 

(3) to formulate and give effect to an investment strategy that has regard to the 

whole of the circumstances of the Fund including, but not limited to, the 

fol lowing: 

(A) the risk involved in making, holding and realising, and the l ikely 

return from, the Fund's investments having regard to its objectives 

and its expected cash flow requirements; 

(B) the composition of the Fund's investments as a whole including the 

extent to which the investments are diverse or involve the entity in 

being exposed to risks from inadequate diversification; 

(C) the l iquidity of the Fund's investments having regard to its 

expected cash flow requirements; and 

(D) the ability of the Fund to discharge its existing and prospective 

l iabilities; 
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(4) i f there are any reserves of the Fund — to formulate and to give effect to a 

strategy for their prudential management, consistent with the Fund's 

investment strategy and its capacity to discharge its l iabilities (whether 

actual or contingent) as and when they fall due; and 

(5) to al low a Member access to any information or any documents prescribed 

by the Applicable Law to be made accessible to the Member. 

6 Trustee Fees 

6.1 The Trustee is entitled, in respect of each of the Members, to be paid by the Fund for 

supplies (including services) made to the Fund the following fees in respect of each 

Member: 

(a) an initial fee equal to 4% of the amount of al l contributions paid into the Fund by or 

in respect of Members; 

(b) subject to clause 6.26.26(b), a management fee equal to 1.5% per annum of the 

amount standing to the credit of the relevant Member's Investment Account as at 

the Determination Date; and 

(c) an administration fee of an amount not exceeding $1100.00 per annum for each 

Member's Investment Account to be charged on each Determination Date, which 

fee wil l  be indexed annually to Average Weekly Ordinary Times Earnings. 

6.2 The Trustee may debit a Member's Investment Account with such amounts as the Trustee 

determines are reasonable and which the Member directs the Trustee in writing to pay to 

the Member's agent either at the time a contribution is made to the Fund by or on behalf of 

that Member or at any time whilst the Member remains a Member. 

6.3 Subject to clause 6(g),6.7, any amount which the Trustee is entitled to receive under 

clause 6(a)6.1 must be debited to the Member's Investment Account on the day on which it 

is determined. 

6.4 The Trustee shall be entitled to accept a lesser amount for all fees or amounts due under 

this deed and the Trustee in exercising this power may determine that Members may be 

charged a differential management fee pursuant to clause 6(a)(ii)6.1(b). 

6.5 Except where the Fund makes a loss or the Act does not prohibit i t, the Trustee shall not 

charge any fees that would give rise to a negative return on any Member's Investment 

Account balance where that account balance is less than $1,000.00 (or such other amount 

prescribed by the Act) provided that the Trustee shall be entitled to refuse to accept 

Members who have account balances of less than $1,000.00 (or such other amount 

prescribed by the Act) and/or to pay such a Member's Investment Account balance to the 

Eligible Rollover Fund or the fund established by the Act for such purposes. 

6.6 In addition to the Trustee's remuneration, the Trustee shall be reimbursed out of the Fund 

for any of the fol lowing costs, charges, expenses and outgoings reasonably and properly 

incurred in the operation of the Fund: 

(a) the costs of convening and holding any meeting of Members and carrying out any 

directions or resolutions of any such meeting, including any costs it incurs in 
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relation to the establishment and operation of policy committees pursuant to the 

Act; 

(b) the cost of al l  audits of the Fund; 

(c) the costs of acquisitions or disposal of any Authorised Investment including 

brokerage, commission and stamp duty; 

(d) bank fees and other charges (including but not l imited to debits tax and charges in 

respect of financial institutions duty) incurred in connection with the bank accounts 

of the Fund; 

(e) the cost of printing and posting statements, cheques, accounts, distribution 

statements, reports, notices of meeting and other documents required to be 

circulated amongst or sent out pursuant to the provisions of this deed; 

(f) reasonable remuneration of and all costs, charges and expenses incurred by any 

receiver appointed; 

(g) al l  costs, duties, taxes, charges, expenses and outgoings or any other government 

or other charges or imposts whatsoever including GST; 

(h) costs of preparation and execution of this deed or any supplemental Deed or Deed 

executed in substitution for this deed including solicitors costs and any other costs 

incurred in relation thereto; 

(i) fees and expenses of any accountant, Actuary, auditor, barrister, solicitor, 

investment manager, consultant or other expert from time to time employed by the 

Trustee pursuant to this deed; 

(j) al l  costs, charges and expenses paid to a Regulator or incurred in relation to the 

preparation and distribution of any information, annual return, memorandum, 

periodical or other report or document prepared, lodged or issued in accordance 

with the Applicable Law (other than Member benefit statements); 

(k) custodian fees referred to in clause 16.216.216(b). 

6.7 The Trustee may allocate amounts to be paid or reimbursed to it under this clause 6 

amongst such of the Members' Investment Accounts or Investment Pools as it considers 

appropriate, including amounts that the Trustee is otherwise authorised to debit to a 

Member's Investment Account. 

6.8 The amount reimbursed to the Trustee under clause 6(f)6.6 in any Financial Year plus the 

amounts actually paid to the Trustee under clause 6(a)6.1 in respect of that Financial Year 

must not exceed the lesser of the maximum amount that could have been paid to the 

Trustee under clause 6(a)6.1 in respect of that Financial Year and the maximum amounts 

specified in the Regulated Documents. 

6.9 The fees in this deed are exclusive of GST and if GST is payable as a consequence of any 

supply made or deemed to be made or other thing done under or in connection with this 

deed, the relevant fee must be increased by an amount calculated by multiplying the 

amount of the relevant fee by the prevailing rate of GST. 

Field Code Changed
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7 Brokerage 

7.1 The Trustee may agree to pay brokerage or commission in respect of an application for an 

interest in the Fund to any person, but only i f the Applicable Law permits such person to 

hebe paid such brokerage or commission. 

8 The Auditor 

8.1 The Trustee shall appoint an auditor as required by the Applicable Law who shall  audit the 

Books and accounts of the Fund within such a period after the end of each Financial Year 

as the Trustee shall determine. 

8.2 An auditor may at any time and from time to time: 

(a) be removed by the Trustee; and 

(b) retire at the expiration of one month's notice in writing to the Trustee. 

8.3 The Trustee shall provide the auditor of the Fund with such oral or written information and 

explanations relating to the conduct of the affairs of the Fund as the auditor shall 

reasonably require. 

9 Trustee's Iindemnity 

9.1 Except where prohibited by the Act and notwithstanding anything to the contrary in this 

deed6, the Trustee and its directors shall in carrying out their duties as Trustee be 

indemnified out of the Assets of the Fund against al l l iabilities properly incurred and shall 

(subject to the Act) have a l ien on and may use moneys forming part of the Fund in 

pursuance of such indemnity.  The indemnity under this clause shall (without limiting the 

indemnity) extend to: 

(a) a payment to a person the Trustee bona fide believed was entitled to the payment; 

(b) any loss suffered from an act or omission of the Trustee pursuant to this deed; 

(c) al l  costs incurred in bringing legal proceedings to secure compliance with the 

provisions of this deed or to recover any loss to the Fund; and 

(d) any losses suffered by the Trustee acting upon: 

(1) advice of or information obtained from barristers, solicitors or other experts 

instructed by the Trustee; and 

(2) a statement of or information obtained from a banker, accountant, valuer or 

other person independent of the Trustee. 

                                                 
6 Amended by deed dated 18 April 2005 
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10 Participation and membership 

10.1 The Trustee may accept an application for membership of the Fund from an Eligible 

Person upon and subject to the terms and conditions of this deed. 

10.2 Upon acceptance of the application the Eligible Person making the application shall be 

bound by the provisions of this deed. 

10.3 The Trustee may in its discretion accept or refuse any application and it shall not be 

required to assign any reason or ground for a refusal. 

10.4 Upon receipt of monieys paid or received from an applicant or any Authorised Investments 

transferred to the Fund by an applicant, the mon ieys or Authorised Investments shall, 

subject to clause 10(b),10.2, form part of the Fund and, 

(a) the applicant shall be registered as a Member; and 

(b) the moneys or Authorised Investments shall be credited to an Investment Account 

opened in the name of that Member. 

Notwithstanding any other provision of this deed, the Trustee may decline to accept the 

transfer of any Authorised Investments from an applicant without giving any reason. 

10.5 The Trustee may at any time and from time to time accept further moneys by way of 

additions to the Fund. 

10.6 The Trustee must not intentionally or recklessly issue an interest in the Fund to a person 

(not being a Member) except where that person has made application in writing (or such 

other form permitted by the Applicable Law) and has received all information required by 

the Applicable Law. 

10.7 Where the Trustee receives moneys or Authorised Investments on behalf of an applicant 

and does not issue the interest in the Fund immediately after receiving the money or 

Authorised Investments the Trustee shall pay the money or Authorised Investments into a 

trust account until such time as the relevant interest is issued or the moneys or Authorised 

Investments are refunded or transferred back (as the case may be) to the applicant or a 

person entitled to receive it. 

10.8 IfSubject to Applicable Law, i f an application to become a Member is found to contain any 

misstatement error mistake or suppression the Trustee may make such adjustments as it in 

i ts absolute discretion considers appropriate to the Benefits to be provided by the Fund for 

that particular Member and/or the contributions (if any) to be paid to the Fund by that 

Member. 

10.9 Each Member shall be entitled as herein provided to a beneficial interest in the Fund or 
Investment Pool in which an investment has been made in respect of the 

Member but such interest shall not: 

(a) entitle the Member other than as provided in this deed or permitted by law: 

(1) to interfere with the rights or powers of the Trustee in i ts dealings with the 

Fund or any part thereofof i t; 
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(2) to exercise any rights, powers or privi leges in respect of any Authorised 

Investments of the Fund; and 

(3) to require the transfer to him or her of any Assets of the Fund; or 

(b) confer other than as provided in this deed any interest in any particular part of the 

Fund or Investment Pool or Asset. 

10.10 The Trustee may admit a person as a Member to be subject to the terms and conditions 

contained in a Schedule and may permit a Member to transfer between Schedules, which 

transfer wil l  be subject to such terms and conditions as the Trustee may in its absolute 

discretion determine. 

10.11 Notwithstanding any other provision in this clause 10, the Trustee may accept an Eligible 

Person for membership of the Fund in the circumstances permitted by the Applicable Law.7 

10.12 A Member ceases to be a Member when any of the following occurs: 

(a) the ful l amount of a Benefit payable to the Member is paid;  

(b) the balance of a Member’s Investment Account is transferred out of the Fund under 

clause 22. 

11 Termination of Participation by an Employer 

11.1 Subject to the Employer agreeing to provide an indemnity to the Trustee in a form that is 

reasonably acceptable to the Trustee, an Employer may request the Trustee, in a form 

specified by the Trustee from time to time (or to the effect of that form with such variations 

as the Trustee may from time to time determine as necessary or expedient to comply with 

the requirements of the Act or to enable the Fund to be more conveniently administered or 

managed), to terminate its participation in the Fund on a date which shall not be less than 

30 days from the date of such request (Cessation Date). 

11.2 Within a period of not more than 15 days after the Cessation Date the Trustee shall: 

(a) advise the Employer (Retiring Employer) of al l  arrears of contributions due 

pursuant to this deed up to the Cessation Date and the Retiring Employer shall pay 

such arrears up to the Cessation Date; 

(b) determine any Benefits which have become payable on or before the Cessation 

Date in respect of those Members whose membership was nominated by the 

Retiring Employer and such Benefits shall continue to be payable from the Fund; 

(c) certi fy to the Retiring Employer what proportion of the Assets including arrears (i f 

any) of contributions sti l l  to be made pursuant to clause 11.2(a)11.2(a)11(b)(i) is 
properly attributable to Members who were in the employment of the Retiring 

Employer at the Cessation Date (Members' Fund Share); 

(d) notify those Members whose membership was nominated by the Retiring Employer 

of the termination of the participation of the Retiring Employer; 

                                                 
7 Amended by deed dated 23 March 2006 
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(e) make such arrangements as it thinks proper with the Retiring Employer or 

Members whose membership was nominated by the Retiring Employer or the 

trustee of another approved superannuation fund to ensure that the amount of the 

Members' Fund Share is maintained until such time as Benefits otherwise payable 

in l ieu of the Members' Fund Share would have been paid to the Member; and 

(f) i f after providing Benefits to Members pursuant to clause 11.2(b)11.2(b)11(b)(ii) 

and the Members' Fund Share pursuant to clause 11.2(c)11.2(c)11(b)(i ii) hereof a 

surplus remains to the credit of the Retiring Employer, the amount of such surplus 

shall subject to the Act be paid to the Retiring Employer or distributed in such other 

manner as the Retiring Employer prescribes. 

11.3 Without l imiting the generality thereof, the following provisions shall apply following receipt 

by the Trustee of a request by an Employer under clause 11(a):11.1: 

(a) each payment made pursuant to clause 11.211.211(b) shall only be made against 

delivery to the Trustee of such form of receipt and discharge as may be required by 

the Trustee; 

(b) where for the purposes of acceding to the Retiring Employer's request under 

clause 11.111.111(a) or making such arrangements under clause 11.2(e)11.2(e) 

the Trustee determines that i t is necessary to realise any Assets of the Fund and 

for whatever reason the Assets are not realised, the Trustee with the consent of 

the Retiring Employer or the Member may transfer such Assets, where appropriate 

to the Retiring Employer or the Member or to some other approved superannuation 

fund or apply such Assets in the purchase of a deferred, immediate or other 

annuity provided that a Retiring Employer or Member shall only be entitled to an 

appropriation and transfer of specific Assets pursuant to this clause if the Trustee 

is satisfied that such appropriation or transfer wil l not cause the Fund to fail to 

satisfy any of the requirements of the Act and the Assets arc of a similar nature 
and condition to the investments made by the Trustee pursuant to any investment 

authority lodged with the Trustee; and 

(c) the value of any Assets transferred as provided for in clause 11.3(b)11.3(b)11(c)(ii) 

shall be calculated at Market Value and the costs of any brokerage, stamp duty 

and any other fees incurred in transferring such Assets shall be borne by the 

Retiring Employer or the Member as appropriate provided that in directing the 

appropriation or transfer of such Assets, the Trustee shall have power to adjust the 

same either by making or receiving cash payments or otherwise and to settle any 

question arising in relation thereto in any manner which appears to it to be just. 

11.4 Where any Benefits represented by the proceeds of the Assets to be appropriated or 

transferred pursuant to this clause 11 are subject to preservation pursuant to the Act no 

amounts shall be paid directly to a Member but shall be transferred to an approved 

superannuation fund which has the appropriate provisions to continue to preserve those 

Benefits in accordance with the Act. 

12 Forfeiture of benefits 

12.1 All Benefits being provided under the Fund in respect of a Member or Dependant shall (to 

the extent permitted by the Act) be absolutely forfeited by any Member or Dependant: 

(a) who assigns or charges or attempts to assign or charge any of their Benefits; 
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(b) whose Benefits whether by their own act or by operation of the law or otherwise 

become payable to or vested in any other person organisation or government; 

(c) who in the opinion of the Trustee becomes mentally ill or of unsound mind or 

otherwise incapable of managing their own affairs. 

12.2 The Trustee may in its absolute discretion pay or apply the whole or any part of the 

Benefits which have in accordance with clause 12(a)12.1 been forfeited to or for the 

benefit of the Member or any one or more of their Dependants and/or legal personal 

representative in such shares and in such manner as the Trustee in i ts absolute discretion 

determines, and if no such person is entitled to receive a Benefit then in such other manner 

as the Trustee, subject to the Act and the Tax Act, may determine. 

13 Meetings 

13.1 The Trustee may at any time summon call a meeting of Members for any purpose. 

13.2 An application requisitioning A notice calling a meeting of Members must state the objects 

of the meeting and the terms to be submitted to the meeting. 

13.3 The Trustee shall send to each Member a notice by post of any meeting at least 10 

Business Days before the meeting. 

13.4 The accidental omission to give such notice to or the non-receipt of a notice by a Member 

shall not invalidate the meeting. 

13.5 Any notice convening a meeting of Members shall contain adequate notice of: 

(a) the time and place of the meeting; 

(b) any matters to be considered at the meeting of which the convenor is aware; 

(c) any resolutions to be put at the meeting of which the convener is aware; and 

(d) a summary of the information relating to those matters and resolutions that is 

relevant to a holder of those interests on deciding how to vote at the meeting. 

13.6 The chairman of a meeting shall be: 

(a) a person nominated by the Trustee (whether a Member or not); or 

(b) where no such nomination is made by the Trustee or i f a chairman nominated by 

the Trustee is not present within 15 minutes after the time appointed for holding the 

meeting the Members present shall choose one of their number to be chairman. 

13.7 All meetings shall, subject to the provisions of this deed, be subject to direction by the 

chairman of the meeting. 

13.8 The chairman shall not have a casting vote. 

13.9 Subject to clause 13(k),13.11, no business shall be transacted at any such meeting unless 

a quorum of at least 25 persons holding or representing by proxy at least 10% of the value 

of the beneficial interests in the Fund are present. 
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13.10 If within 30 minutes from the time appointed for any meeting a quorum is not present the 

meeting shall stand adjourned to the same day in the next week at the same time and 

place. 

13.11 At an adjourned meeting the Members present in person or by proxy (whatever their 

number or whatever the value of their beneficial interests) shall form a quorum. 

13.12 Subject to clauses 13(m) and 13(s),13.13 and 13.19, every question submitted to a 

meeting of the Members shall be decided by a show of hands where every Member who is 

present shall have one vote. 

13.13 Where required by this deed or the Applicable Law that an issue be decided by the value of 

the beneficial interests for the time being issued then every Member who is present in 

person or by proxy shall have a vote for each dollar of the value of his or her beneficial 

interest in the Fund. 

13.14 No objection shall be raised as to the qualification of any voter after the conclusion of a 

meeting. 

13.15 On a poll votes may be given either personally or by proxy. 

13.16 The instrument appointing the proxy shall be in writing under the hand of the appointor or 

of i ts authorised agent and: 

(a) be in a form which the Trustee has approved; 

(b) be deposited with the Trustee not less than two (2) clear days before the relevant 

meeting; 

(c) be less than 12 months old; and 

(d) the Trustee shall have received no intimation in writing of the death or incapacity of 

the appointor or any revocation of the proxy. 

13.17 A poll may be demanded before or immediately after any question is put to a show of 

hands by: 

(a) the chairman; or 

(b) by not less than five Members; or 

(c) one or more Members, holding or representing at least one-tenth (1/10) of the 

value of beneficial interests in the Fund. 

13.18 If at any meeting a poll is demanded it shall be taken in such manner as the chairman 

directs. 

13.19 A demand for a poll may be withdrawn. 

13.20 Any poll demanded at any meeting on the election of a chairman or any question of 

adjournment shall be taken at the meeting without adjournment. 

13.21 The demand for a poll shall not prevent the continuance of the meeting for the transaction 

of any business other than the question on which the poll has been demanded. 
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13.22 At any meeting a declaration by the chairman that a resolution has been carried or carried 

by any particular majority, or lost or not carried by any particular majority, shal l be 

conclusive evidence of the fact and shall be binding upon the Trustee and all the Members 

whether present or not present at such meeting. 

13.23 A meeting of Members shall have the power by resolution to sanction or assent to any 
alteration, addition, modification to, or cancellation, of any provision of the deed proposed 

by the Trustee and to authorise the Trustee to concur in and execute any supplemental 

Deed embodying any such alteration, addition, modification or cancellation proposed by the 

Trustee. 

13.24 Minutes of al l  resolutions passed and proceedings held at every meeting of Members shall 

be made and signed by the chairman and duly entered in a book to be provided for that 

purpose by the Trustee and retained for at least 10 years. 

14 Administration and Accounts 

14.1 The Trustee shall establish and maintain such accounts and sub-accounts and maintain 

such other Trustee and Fund records as it may deem necessary or expedient for the 

proper administration of the Fund including an Investment Account in respect of each 

Member. The Trustee must keep Trustee and Fund records in the manner and for the 

period prescribed by Applicable Law.   

14.2 The Investment Account in respect of any Member shall have: 

(a) recorded the contributions made to the Fund by or in respect of the relevant 

Member and the date upon which such contributions were made; 

(b) recorded the relevant details of the Assets (including Investment Units) acqui red or 

realised by the Trustee in respect of the Member for the purposes of the Fund, 

including any revaluation of the Assets in accordance with clause 20; 

(c) debited any losses, outgoings, expenses, charges or otherwise in respect of the 

acquisition, realisation, holding or otherwise of the Assets referred to in 

clause 14.2(6);14.2(f); 

(d) credited all interest, dividends, rent or other income (whether positive or negative) 

in respect of the Assets referred to in clause 14.2(b)14.2(b)14(b)(i i); 

(e) debited any Tax Liability in respect of assessable contributions, investment income 

of any description and Benefits attributable to that Member; 

(f) debited to it any fees or expenses payable in respect of the Member in accordance 

with clause 6; 

(g) debited to it the amount to be credited to the Expense Reserve Account or Tax 

Reserve Account pursuant to clause 14.314.314(c) or 14.414.414(d); 

(h) credited or debited such other amounts as the Trustee determines in respect of a 

Contribution-splitting application from a Member in accordance with the Applicable 
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Law and any conditions or restrictions determined by the Trustee from time to 

time;8 

(h)(i) credited or debited such other amounts as the Trustee determines to be 

appropriate from time to time. 

14.3 The Trustee may establish an Expense Reserve Account to facilitate payment of the fees 
and outgoings, expenses and charges referred to in clause 6.  For this purpose, the 

Trustee may, from time to time, debit each Member's Investment Account with such 

amounts as the Trustee shall, in i ts absolute discretion, determine to be equitable having 

regard to the value of the Member's Investment Account from time to time and credit a 

corresponding amount to the Expense Reserve Account. 

14.4 The Trustee may establish a Tax Reserve Account to facilitate payment of any Tax Liability 

debited against each Member's Investment Account pursuant to clause14(b)(iii). 14.2. 

14.5 The Trustee may establish an operational risk reserve or any other reserve account which 

the Trustee determines and the Applicable Law does not prohibit. 

14.514.6 The Trustee may redeem monieys from the Fund for the purpose of payment of 

Benefits and payments to other approved superannuation funds, expenses, outgoings, 

charges, Tax Liabilities and for any other purpose allowed by the ActApplicable Law9 or 

this deed and make appropriate adjustments to relevant accounts and sub-accounts. 

15 Contributions 

15.1 All Members may contribute or arrange for contributions to be made on their behalf to the 

Fund of such amounts, in such manner and at such times as is agreed with the Trustee. 

15.2 An Employer wishing to contribute to the Fund in respect of a nominated Member or group 

of Members may apply for participation in the Fund by undertaking in a form approved by 

the Trustee to be bound by the provisions of this deed. 

15.3 An Employer may contribute to the Fund in respect of i ts Employees such amounts, in such 

manner and at such times as is agreed with the Trustee. 

15.4 Notwithstanding anything else in this deed, the Trustee has the right at any time to decline 

to accept all or any part of any contribution made by a Member or from any person on 

behalf of a Member without having to give any reasons for so doing. 

15.5 Subject to the Act, the Trustee may accept any other amounts in respect of Members 

including shortfall components (for the purpose of the SGC Act) and government co-

contributions (under the Superannuation (Government Co-contribution for Low Income 

Earners) Act 2003). 

                                                 
8 Amended by deed dated 23 March 2006 

9 Amended by deed dated 23 March 2006 
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15.6 Subject to the Applicable Law and any conditions or restrictions determined by the Trustee 

from time to time, the Trustee may receive and consider a Contribution-splitting application 

from a Member. For this purpose, and notwithstanding any other provision of this deed, the 

Trustee may do or cause to be done anything considered necessary, expedient or 

desirable in order to give effect to the Contribution-splitting application.10 

16 Investment of the Assets of the Fund 

16.1 Any power to invest any Assets of the Fund given to the Trustee pursuant to this Clause  16 

shall be subject to the Act and any exercise of that power shall be on bona fide arm ’s 

length terms. 

16.2 The Trustee shall where required by the Applicable Law appoint a corporate body as the 

Custodian or one or more corporate bodies as Custodians to hold on its behalf the ti tle to 

al l , or some, of the Assets in which the Fund is for the time being invested and the Trustee 

may: 

(a) pay the Custodians out of the Assets of the Fund such remuneration for i ts 

services as the Trustee from time to time determines; 

(b) give notice to each the Custodian terminating its appointment at any time and for 

any reason and appoint another corporate body or bodies  to act as Custodian or 

Custodians; and 

(c) appoint a Custodian even where such appointment is not required by the 

Applicable Law. 

16.3 Where a Custodian is appointed under clause 16(b),16.2, the Trustee shall: 

(a) promptly on receipt of application moneys or Authorised Investments, pay the 

moneys either to an account in the name of the Custodian or a trust account 

established for such purposes; and 

(b) in al l Regulated Documents and other representations relating to the Fund direct 

that al l cheques and other payment orders in respect of applications for interests in 

the Fund be drawn in favour of the Custodian. 

16.4 The Trustee may appoint, in writing, any corporation as an investment manager of any part 

or al l  of the Fund on such terms as the Trustee thinks fi t and may delegate any duties or 

powers to any such corporations provided always that any agreement with an investment 

manager shall include terms to the effect that the investment manager shall: 

(a) not without the consent of the Trustee exercise any discretion which should 

properly be exercised by the Trustee; 

(b) not without the consent of the Trustee appoint any Custodian of the assets of the 

Fund; 

(c) provide appropriate information to the Trustee as to the making of and return on 

the investments of the Assets of the Fund; and 

                                                 
10 Amended by deed dated 23 March 2006 
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(d) provide such information as the Trustee reasonably requires to assess the 

capability of the investment manager to manage the investments of the Fund. 

16.5 The Trustee may create pools of selected Authorised Investments within the Fund 

(‘(Investment Pool’).  Each Investment Pool shall comprise one or more different 

Authorised Investments, and have a distinctive investment strategy as determined by the 

Trustee.  The Trustee may debit to each Investment Pool such amounts as it is authorised 

to charge to an Investment Pool, and for this purpose may realise Assets in the Investment 

Pool to satisfy any such charge.  The Trustee may divide the Investment Pool into 

Investment Units in respect of a particular Investment Pool and shall credit the Investment 

Account of each Member entitled to Investment Units in that Investment Pool with the value 

of such Investment Units,. Fractional Investment Units may be created. 

16.6 The Trustee may determine that certain Authorised Investments may be nominated by a 
Member under a Specific Investment nomination, and determine in its discretion any 

conditions which may apply in respect of such Specific Investment Nomination.  

16.616.7 Subject to the Act, the Trustee may borrow or raise money by way of a loan from a 

bank for the purpose of providing temporary finance for the Fund. 

16.716.8 Each Authorised Investment shall be purchased, sold or otherwise dealt with at a 

price which is the Market Value of the Authorised Investment as determined by the Trustee 

from time to time.  In determining a Market Value the Trustee may have reference to such 

recognised financial information as is available from or published by an appropriate 

independent and commercially recognised source. 

16.816.9 Notwithstanding anything else contained in the deed, the Trustee shall be entitled 

in relation to any proposed Authorised Investment to appoint a l icensed valuer to determine 

the fair market value of the proposed Authorised Investment. 

16.916.10 The Trustee shall establish and keep current a register of al l investments of the 

Fund showing in respect of each investment as applicable: 

(a) the nature of the investment and, i f relevant, the Investment Pool to which it 

relates; 

(b) the date of acquisition thereof by the Trustee; 

(c) the date of maturity thereof; 

(d) the cost thereof; 

(e) the number of each share or unit representing the investment (i f applicable); 

(f) the rate per annum of the redemption yield thereon (if applicable); and 

(g) any other information required by the Act or as the Trustee may deem necessary. 

17 Authorised Investments 

17.1 Subject to this deed and the Applicable Law, the Trustee has all  the powers in respect of 

the Fund that it is possible under the law to confer on a Trustee and as though it were the 

absolute owner of the Fund and acting in i ts personal capacity. 



Trust deed 

 

© Hall & Wilcox  Trust deed 25 

Amending deed December 2018 marked up v ersion.DOCX18565328_2 

17.2 Without l imiting clause 17(a),17.1, the Trustee in its capacity as Trustee of the Fund has 

the power to borrow and to incur all types of obligations and l iabilities. 

17.3 Without l imiting clause 17(a),17.1, the Trustee may in its capacity as Trustee of the Fund 

invest in, dispose of or otherwise deal with property and rights in i ts absolute discretion. 

18 Investment Authority 

18.1 Subject to the requirements of the Act and this clause 18(h),18, the Trustee may offer 

each Member may the option to nominate in their application for membership of 

the Fund which specific Authorised Investments al l or any part of the mon ieys standing to 

the credit of his or her Investment Account from time to time are to be invested in 

accordance with the terms of this deed (and the option to vary any existing nomination. The 

Member may make the nomination as: 

(a) a Specific Investment Authority) and/Nomination; or which monies standing to the 

credit of the Member's Investment Account are to be invested in those 

(b) an Investment Pool Nomination; or 

nominate Authorised Investments forming part of an Investment Poolin such other manner 

as the Trustee may have included in the current Product Disclosure Statement forallow 

from time to time.   

18.118.2 The Investment Nomination must include all the Fund for selectioninformation 

required by the Member (Applicable Law and the Trustee from time to time. The Trustee 

may seek further information from the Member at any time in relation to any Investment 

Pool Authority).Nomination. 

(a) The Specific Investment Authority shall detail the nature, terms and conditions of 

investment or re-investment of Authorised Investments proposed by the Member 

for investment in the Fund (Conditions of the Specific Investment Authority) 

and the Investment Pool Authority shall detail the Investment Pool or Investment 

Pools selected by the Member and the proportions in which that part of the monies 

standing to the credit of the Member's Investment Account is to be invested in the 

Authorised Investments forming part of that Pool or those Pools (Conditions of 

the Investment Pool Authority). 

(b) The Trustee may approve or reject the Conditions of the Specific Investment 

Authority.  If the Trustee rejects the Conditions of the Specific Investment Authority 
or accepts the Conditions of the Specific Investment Authority any Investment 

Nomination or variation of any Investment Nomination or accept i t subject to any 

condition or conditions, i t shall so. Where the Trustee rejects an Investment 

Nomination or variation or imposes conditions in relation to an Investment 

Nomination it must notify the Member in writing stating its reasons.  If the Trustee 

rejects the Conditions of the Specific Investment Authority or accepts the 

Conditions of the Specific Investment Authority subject to a condition or conditions 

unacceptable to the Member, the The Member may modify and resubmit the 

Conditions of the Specific Investment Authority.Nomination or variation.  The 

provisions of this clause 1818 shall apply to the resubmitted proposal. 
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18.218.3 The Trustee may approveInvestment Nomination or reject the Conditions of 
the Investment Pool Authority provided that the Trustee may for rounding and 

convenience of investment in its absolute discretion vary the proportions 
nominated by the Member in his or her Investment Pool Authority by plus or minus 

5%.  If the Trustee rejects the Conditions of the Investment Pool Authority or 

accepts the Conditions of the Investment Pool Authority subject to any condition or 
conditions, it shall so notify the Member in w riting stating its reasons.  If the 

Trustee rejects the Conditions of the Investment Pool Authority or accepts the 
Conditions of the Investment Pool Authority subject to a condition or conditions 

unacceptable to the Member, the Member may (w ithout being under any obligation 
so to do) modify and resubmit the Conditions of the Investment Pool Authority.  

The provisions of this clause 18 shall apply to the resubmitted proposalvariation. 

18.4 The Trustee shall upon acceptance of the Conditions of the Specific Investment 

Authority or the Conditions of the Investment Pool Authority prescribed by a 

Member make on account of the Member the The Trustee may vary the proportions 

nominated by the Member in his or her Investment Nomination by plus or minus 5% for 

rounding and convenience of investment in its absolute discretion. 

(a) The Trustee shall make the Authorised Investments nominated in the Specific 

Investment Authority or the Investment Pool Authori ty, as the case may be. 

18.318.5 A Member may from time to time provide toNomination where the Trustee 

in has accepted it, subject to such formterms and conditions as the Trustee determines 
proposals for variation of the terms of the Conditions of the Specific 

Investment Authority (Investment Variation) and the Trustee may approve or 
reject the Investment Variation.  If the Trustee rejects the Investment 

Variation or accepts the Investment Variation subject to a condition or 
conditions unacceptable to the Member, the provisions of clause 18(c) shall, 

mutatis mutandis, apply to such rejected proposal.  If the Trustee approves 

the Investment Variation, the Conditions of the Specific Investment Authority 
shall be deemed to be varied accordingly. 

(a) A Member may from time to time provide to the Trustee in such form as the 

Trustee determines proposals in an Investment Pool Variation for variation of the 

terms of the Condi tions of the Investment Pool Authority and the Trustee may 

approve or reject the Investment Pool Variation provided that the Trustee may not 

approve the Investment Pool Variation where the varied conditions do not meet the 

terms and conditions of the strategy for the relevant Investment Pool currently 

approved by the Trustee.  If the Trustee rejects the Investment Pool Variation or 

accepts the Investment Pool Variation subject to a condition or conditions 
unacceptable to the Member, the provisions of clause 18(d) shall, mutatis 

mutandis, apply to such rejected proposal.  Upon the Trustee approving the 

Investment Pool Variation the Conditions of the Investment Pool Authority shall be 

deemed to be varied accordingly. 

(b) The Trustee may in its absolute discretion determine whether to make the facility in 

this clause 18 available to Members from time to time.  In the absence of the 

Trustee's determination to make the facility available to Members, or upon the 

Trustee determining to discontinue making the facility available, Members have no 

rights under this clause 18. 
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19 Insurance 

19.1 The Trustee may arrange with a l ife insurance company for any or all Insured Benefits to 

be provided for the benefit of a Member or Members on an individual or group basis under 

the Fund by means of a policy or policies of insurance held by or on trust for the Fund. 

19.2 A policy effected under clause 19(a)19.1 shall be on such terms and conditions as may be 

approved by the Trustee and the Trustee shall pay all premiums, and receive from the l ife 

insurance company all payments, refunds and other monieys in respect of the policy and 

shall dispose of al l  monieys received in accordance with this deed. 

19.3 The Trustee may from time to time require any Member or any person who has applied to 

become a Member to: 

(a) be medically examined; 

(b) submit other evidence of health or pastimes; 

(c) provide proof of age to the satisfaction of a l ife insurance company; and/or 

(d) take such other steps as may be required by the Trustee or a l i fe insurance 

company for the purposes of effecting any policy or policies. 

19.4 Subject to the Act, i f at any time: 

(a) the Trustee is of the opinion that it is not reasonably practicable to obtain life 

insurance or any increase in life insurance or to maintain life insurance in respect 

of a Member under a policy on terms acceptable to the Trustee; or 

(b) pursuant to the policy the l ife insurance company for any reason whatsoever fails 

to provide or increase, or reduces, terminates or withholds l i fe insurance in respect 

of a Member or refuses to admit a claim for the whole or part of the l ife insurance 

effected in respect of a Member, 

any Benefit payable to or in respect of a Member pursuant to this deed shall be reduced to 

the extent that life insurance is not obtained, increased or maintained or is not provided or 

increased or is reduced or terminated or that claim is not admitted in respect of him/her, as 

the case may be, or, where l i fe insurance is withheld shall be adjusted accordingly. 

19.5 The Trustee may invest or pay any part of the Member's Investment Account in paying the 

premiums in respect of any l ife insurance policy effected or acquired in relation to a 

Member at the request of the Member. 

19.6 All premiums paid under any l ife insurance policy effected or acquired in relation to a 

Member as contemplated in clause 19(e)19.5 shall be debited to the Member's Investment 

Account in accordance with clause14(b)14.2 and the proceeds of any l ife insurance policy 

shall be credited to the Member's Investment Account in accordance with 

clause 14(b).14.2. 

19.7 In the event that no l ife insurance is in force or has been effected at the time a Member or 

his or her Dependants are el igible to receive a Benefit as the result of the death or Total 

and Permanent Disablement of the Member, the Benefit payable shall be l imited to the 

amount standing to the credit of the Member's Investment Account. 
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20 Investment and buy-back prices for Investment Units 

20.1 The Authorised Investments of the Fund shall be valued at Market Value and in 

accordance with this deed and with normal accounting principles at such times as the 

Trustee determines as appropriate. 

20.2 All Investment Units in each Investment Pool shall be of equal value. 

20.3 The Trustee covenants that i t will not create or deal with any Investment Units otherwise 

than at a price calculated in accordance with the terms of this deed. 

20.4 The buy-back price of an Investment Unit shall be calculated by dividing the number of 

Investment Units in the Investment Pool at the Relevant Date into the Market Value of the 

Assets in that Investment Pool on the Relevant Date (after properly accounting for any fees 

or expenses payable out of the Assets in the Investment Pool) less al l  costs which would 

have been incurred on the sale or disposal of the investments comprised in the Investment 

Pool on the Relevant Date, but the Trustee may in respect of any calculation deem those 

costs to be a lesser amount or zero. 

20.5 The investment price of an Investment Unit shall be calculated by dividing the number of 

Investment Units in the Investment Pool at the Relevant Date into the Market Value of the 

Assets in that Investment Pool on the Relevant Date (after properly accounting for any fees 

or expenses payable out of the Assets in the Investment Pool) less al l  costs which would 

have been incurred on the purchase or acquisition of the investments comprised in the 
Investment Pool on the Relevant Date but the Trustee may in respect of any calculation 

deem those costs to be a lesser amount or zero. 

20.6 The Trustee's statement of any determination made under this clause 20 is final and 

binding on all parties. 

21 Transfer from other funds 

21.1 The Trustee may in respect of any Eligible Person accept from another superannuation or 

l ike fund an agreed sum or assets (in the form of Authorised Investments) and such a 

person shall i f not already a Member be admitted as a Member and shall be granted such 

rights to Benefits additional to or in lieu of those otherwise provided under this deed as the 

Trustee shall determine. 

22 Transfer to other funds 

22.1 The Trustee may: 

(a) at the request of a Member; or 

(b) i f the Trustee considers it necessary or desirable, 

transfer to the trustee of any other complying superannuation find (as defined in the Act) a 

Member's entitlement (whether or not a benefit is payable immediately in respect of the 

Member) subject to such conditions and indemnities as the Trustee may require. 
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22.2 The receipt of such other superannuation fund shall be sufficient discharge to the Trustee 

for such Member who shall cease to have any further or other entitlement to a Benefit 

under the deed. 

22.3 The Trustee shall not be responsible for the payment or disposal by the trustee of the other 

superannuation fund of any entitlement so paid or transferred under clause 22(a).22.1. 

23 Powers of Employer not affected 

23.1 Except as may be expressly provided for in this deed nothing in this deed shall be deemed 

to affect prejudice or alter in any way the powers of an Employer with regard to any 

dealings whatsoever with any of i ts Employees. 

23.2 Any accrued Benefit entitlement or Benefits to which a Member or his or her Dependants 

and/or legal personal representative may be or may claim to be entitled under this Deed 

shall not be used or al leged or claimed as damages or grounds for increasing damages in 

any action or claim by that Member or his or her Dependants or legal personal 

representative or by anyone through any of them against the Trustee or any Employer. 

24 Limitation of liability 

24.1 Subject to this deed, no Member shall be under any obligation personally to indemnify the 

Trustee or any creditor of i t in respect of any of the l iabilities (actual, contingent or 

otherwise and whether due to any deficiency or not) of the Trustee in relation to, arising 

from or in connection with the Fund, by reason of his or her having been admitted to the 

Fund or having paid contributions or transferred any monieys or Assets to the Fund or any 

relationship with the Trustee arising from any such contributions or transfers.  Any such 

l iability is hereby expressly excluded.  The only rights, i f any, of indemnity of the Trustee 

and its respective creditors shall be l imited to having recourse to the Assets of the Fund. 

25 Amendment of this deed 

25.1 Subject to Applicable Law and any approval required by law and clause 25(b),25.2, the 

Trustee may from time to time by supplemental deed alter, modify, add to or delete 

(collectively, ‘amend’ or ‘amendment’ as the context requires) any of the provisions of this 

deed (including the provisions of this Clause). 

25.2 If an amendment would alter adversely the accrued benefits or right or claim to accrued 

benefits of a Member, the amendment wil l only have effect in relation to the adversely 

affected Member if that Member has consented to the amendment. 

26 Registers 

26.1 The Trustee shall keep and maintain a register of Members at the registered office of the 

Trustee a register of or at another location advised to Members.  TheAt any time and 

free of charge the auditor and each Member shall be entitled free of charge to inspect 
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the register at any time as required by theApplicable Law and each Member may inspect 

the register i f permitted by Applicable Law. 

27 Copies of deed 

27.1 A copy of this deed (and all amendments thereto) shall at all times during business hours 

be made available by the Trustee for inspection at their registered office or in such other 

manner required by Applicable Law. 

28 Retirement Benefits 

28.1 Subject to the provisions of this deed, the Benefits payable to or in respect of a Member on 

or before the Normal Retirement Date and the circumstances governing their payment are 

as described in the relevant Part of the Schedule to this deed applicable to the Member. 

28.2 The payment of any Benefit is subject to the production of such evidence, the performance 
of such activities and the execution of such documents as the Trustee may reasonably 

require.  

28.228.3 As soon as is reasonably practicable prior to the payment of any Benefit to the 

Member or to the person or persons entitled to receive the Benefit, the Trustee shall debit 

or credit (as the case may be) the Member's Investment Account with any amounts 

referred to in clause 14(b)14.2 (including the proceeds of any insurance policy effected in 

respect of the Member pursuant to clause 19) which amounts have accrued up to the time 

of such payment and which have not otherwise been so debited or credited. 

28.328.4 Payment of al l Benefits shall be subject to the preservation conditions in force 

under the Act at the time of payment. 

28.428.5 Notwithstanding anything contained in this deed, the Trustee shall be entitled at its 

absolute discretion to pay to any Member where requested by the Member to do so that 

portion of his or her entitlement in the Fund which represents unrestricted non-preserved 

benefits or which satisfies another condition of release as defined in the Act. 

29 Death Benefits 

(a) Upon the death of a Member, the Benefit payable in respect of the Member shall 

be the Benefit calculated in accordance with whichever Part of the Schedule to this 

deed is applicable to the Member and shall be payable subject to clauses 29(b), 

29(c) or 29(d) as applicable. 

29.1 Where upon the death of a Member, there is The Trustee may offer Members and 

applicants, or any group of them, the option of giving the Trustee: 

(a) a Preferred Nomination; 

(b) a Binding Nomination in respect of the deceased Member the; or 

(c)  a Death Benefit Instruction.  
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29.2 Where the Trustee will subject to the Act and thehas offered such an option, a 

Member or applicant may give the Trustee a Preferred Nomination, Binding Nomination 

Rules pay theor a Death Benefit in accordance with theInstruction. 

29.3 A Preferred Nomination, Binding Nomination and or a Death Benefit Instruction in respect 

of a Benefit is revoked if the Member:  

(b)(a) gives the Trustee notice in writing, in a form prescribed or accepted by the Trustee, 

that Preferred Nomination, the Binding Nomination Rules.or Death Benefit 

Instruction respectively is revoked;  

(b) Where upon the death of a Member there is nogives the Trustee another Preferred 

Nomination, Binding Nomination or a Death Benefit Instruction, in respect of that 

Benefit; or  

(c) where the Benefit has become payable or is being paid as a pension, nominates a 

reversionary beneficiary.  

29.4 On receipt of a Binding Nomination the Trustee must consider whether the Binding 

Nomination is sufficiently clear to allow the Trustee to pay the Benefit, and if necessary 

seek further information from the Member to clarify any unclear i tem as soon as practicable 

after the Trustee receives the Binding Nomination.  

29.5 On receipt of a Death Benefit Instruction, the Trustee must:  

(a) consider whether to consent to the Death Benefit Instruction; and  

(b) notify the Member if the Trustee does not consent.  

29.6 A Binding Nomination becomes invalid if: 

(a) any person nominated as a Dependant:  

(1) dies;  

(2) ceases to be a Dependant of the deceasedMember; or  

(3) ceases to be in a class of persons the Trustee has prescribed as eligible to 

be nominated in a Death Benefit Instruction; 

(b) i t ceases to have effect under the Applicable Law. 

29.7 A Valid Binding Nomination is a Binding Nomination that, at the time of the Member’s 

death, has not become invalid under 29.6.  

29.8 A Death Benefit Instruction becomes invalid i f:  

(a) the Member’s Spouse named in a Death Benefit Instruction ceases to be the 

Member’s Spouse or in the Trustee’s opinion becomes permanently separated 

from the Member;  

(b) any person nominated as a Dependant:  

(1) dies;  
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(2) ceases to be a Dependant of the Member; or  

(3) ceases to be in a class of persons the Trustee has prescribed as eligible to 

be nominated in a Death Benefit Instruction.  

29.9 A Valid Death Benefit Instruction is a Death Benefit Instruction that, at the time of the 

Member’s death, has not become invalid under 29.8.  

29.10 A Preferred Nomination is not binding on the Trustee, but the Trustee may consider the 

Preferred Nomination when exercising the Trustee’s discretions under clause 29.11(d). 

29.11 On the death of a Member:  

(a) where there is a reversionary beneficiary, the Trustee will pay the Benefit as a 

pension to the reversionary beneficiary; 

(b) where there is a Valid Binding Nomination, the Trustee wil l pay the Benefit to the 

person or persons nominated, and if more than one person is nominated in the 

proportions specified; 

(c) where there is a Valid Death Benefit Instruction, the Trustee will pay the Benefit to 

the person or persons nominated, and if more than one person is nominated in the 

proportions specified;  

(c)(d) otherwise, the Trustee shall pay or apply the Benefit to or for the benefit of such 

one or more of the former Member's Dependants or the legal personal 

representative of the Member in the manner, at the times, and in such proportions 

between them, if more than one, as the Trustee may from time to time in its 

discretion determine and notwithstanding any nomination by a Member that is not a 

Binding Nomination nor a Valid Death Benefit Instruction, the Trustee shall have 

absolute and unfettered discretion in making a determination. 

29.12 Subject to the applicable requirements of the Act, w here upon the death of a 

Member there is no Binding Nomination in respect of the deceased Member and, If 
the Trustee after making reasonable enquiry the Trustee enquiries is unable to locate to 

its satisfactionidentify any Dependant of the Member in respect of w hom a Benefit is 
payable under this clause 29, the Trustee shall pay the Benefit to the Dependants or 

legal personal representative of thea deceased Member provided that, if after making 
reasonable enquiry, the Trustee is unablemay pay the Benefit to locate any legal 

personal representative of the deceased Member the benefit shall individual who in 

the Trustee’s opinion has a fair claim to the Benefit, where the Applicable Law permits the 

payment to be dealt w ith by the Trusteemade to that individual.  

(d) On the death of a Member, the Benefit payable in respect of the Member shall be 

the Benefit calculated in accordance with whichever Part of the Act. 

(e) The Trustee may adopt rules governing the operation of Binding Nominations for 

the purpose of clause 29(b). 

(f) A Benefit paid or applied in accordance with this clause 29 shall, subjectSchedule 

to the Act, this deed is applicable to the Member.  Subject to the Act, such 

payments may be paid in the form of one or more lump sums unless the Binding 

Nomination specifies that the whole or a portion of the Benefit is to be paid to a 

Dependant in the form of a pension.  Where a Binding Nomination specifics that 
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the whole or a portion of the Benefit is to be paid in the form of a pension, the 

relevant portion of the Benefit payable in respect of the deceased former Member 

shall be applied to purchase a pension in respect of the relevant Dependant to 

whom the pension is to be paid in accordance with the Binding Nomination. 

29.229.13 A Benefit paid or applied in accordance with clause 29(c) may subject 
to the Act, be paid in the form of one or more lumps sums or Pensionsor 

pensions, as the Trustee in i ts absolute discretion may determine. 

30 Alternative Benefits 

30.1 Subject to clause 30.2 and to the approval of the Trustee and to clause 30(b) and to any 

conditions and restrictions imposed by the Trustee at any time and from time to time: 

(a) without l imiting any provision of the Schedule, at any time before becoming entitled 

to receive a lump sum Benefit or within such period after becoming so entitled, as 

the Trustee may allow, a Member may by written notice given to the Trustee in a 

form approved by the Trustee electapply to receive a Pension in l ieu of all or part of 

that lump sum Benefitfrom the Fund either by way of electing to receive a Pension 

pursuant to Part C of the Schedule or on such other basis and in such other 

manner if any) as may be determined by the Trustee provided that should the 

Member die whilst a Pensioner and be survived by a Dependant that the Pensioner 

has nominated, payments shall, at the discretion of the Trustee be paid to the 

Dependant until that person's death or, alternatively, the Trustee may elect to pay 

the value of the remainder of the Pensioner's Benefit to the Pensioner's estate or 

Dependant(if any) as may be determined by the Trustee; and 

(b) Aa Pensioner may by written notice given to the Trustee in a form approved by the 

Trustee elect to receive a lump sum bBenefit in l ieu of all or part of thea Pension or 

to alter the Pension or the terms and conditions or provisions thereof.11 

30.2 The Trustee may at any time and from time to time in connection with clause 30(a),30.1, or 

anything done or which may be done pursuant to that clause, do or cause to be done 

anything considered necessary, expedient or desirable in order to ensure or better ensure 

satisfaction of any applicable requirement under the Act or the Tax Act or other 

requirement or rel ief from taxation in respect of the Fund, including without l imitation 

restricting or altering the manner, form, amount and terms and conditions of payment of 

any lump sum Benefit or Pension which is payable, or which would or might have become 

payable, by reason of an election made under clause 30(a)30.1 or which would or might 

have been or become payable but for such an election. 

31 Alternative Investment Options 

The Trustee may undertake an investment strategy in accordance with choices determined 

from a specified Member provided always that such directions are given in circumstances 

that comply with the Act. 

                                                 
11 Amended by deed dated 23 March 2006 
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3231 GST 

If GST arises and is payable as contemplated in clause 6(i)6.9 of this deed or otherwise, the 

recipient of the relevant supply must pay the GST arising at the same time and in the same manner 

as making payment of any monetary consideration on which such GST is calculated or at the time 

the l iability for GST arises, as the case may be or, i f applicable, whichever is the earlier and against 

delivery to the recipient by the supplier of a tax invoice on terms of and complying with the GST 

Act. 

3332 Applicable Law 

The rights, l iabilities, and obligations of the Trustee and Members shall be governed by the laws of 

the State of Victoria and any proceedings to enforce such rights, l iabilities or obligation may be 

taken in the courts of that state. 

3433 Severance 

If any part of the provisions of this deed are adjudged by any person who has authority under the 

Act to make such a determination or by any court of competent jurisdiction or by any Tribunal of 

competent jurisdiction or by any other competent body to be illegal or invalid or unenforceable by 

reason of law, the said provisions shall be read down and, if need be, the infringing parts thereof 

severed herefrom so as to give the remaining provisions a legally valid and enforceable operation 

to the ful lest extent permitted by law. 

3534 Trustee may make a Sub-Plan 

35.134.1 The Trustee may make a determination as to whether a sub-plan should be made 

for a certain Member or Members of the Fund, may admit a person under clause 10.10 as 

a new Member of a sub-plan on the basis that the terms and conditions of a sub-plan 

apply, and may determine the terms for el igibility of a sub-plan. 

35.234.2 In making a determination under clause 35(a),34.1, the Trustee must have regard 

to al l  relevant matters including the provisions of the Act and any law. 

34.3 Any sub-plan made pursuant to this clause 343435 may be made on such terms and 

conditions as the Trustee thinks fi t and documented and documented in such form as the 

Trustee determines not being inconsistent with the provisions of this Trust Deed or the Act 

or any requirements relating to the Fund. For the avoidance of doubt, but without l imitation, 

those terms and conditions of a sub-plan may include: 

(a) the types of benefits; 

(b) the Authorised Investments or Investment Pools offered under the sub-plan, or part 

of a sub-plan;  

(c)  fees and charges payable under the sub-plan, or part of a sub-plan; 

35.3(d) such other matters as the Trustee determines.  
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34.4 For the avoidance of doubt, and without l imitation, where a sub-plan is determined, the 

Trustee’s powers in relation to the appointment of custodians, investment managers, 

insurers, and other service providers, and the Trustee’s powers, including its powers to 

appoint delegates and agents, may be exercised with respect to a particular sub-plan or 

part of a sub-plan. 

35.434.5 Notwithstanding any other provision of this Trust Deed, i f the Trustee has made a 

sub-plan comprising a certain Member or Members of the Fund, any information, reports, 

documents and statements required or permitted by this Trust Deed to be given to that 

Member or those Members may, unless contrary to the Act, relate specifically to such sub-

plan comprising that Member or those Members and not to any other segment of the Fund. 

35.534.6 A sub-plan made under this clause 343435 may bear such name or style as the 

Trustee may from time to time determine. 

35.634.7 The Trustee may terminate, close, amend, vary or reconstitute existing sub-plans 

at any time on such terms and conditions as it determines. 

35.734.8 Any l iability that in the Trustee's opinion relates to a sub-plan must not be satisfied 

from the assets, or the benefits, relating to Members or Employers in any other sub-plan. 

35.834.9 Despite sub-clause 35(g),34.834.7, unless the Trustee determines otherwise in 

writing, the establishment of a sub-plan does not create, and a sub-plan is not, a separate 

trust or resettlement. 

EXECUTED as a deed. 

SIGNED SEALED AND DELIVERED by 

TRUST COMPANY SUPERANNUATION 
SERVICES LIMITED ACN 006 421 638 
affixing its common seal in accordance with 

section 127 of the Corporations Act 2001 (Cth) 
in the presence of: 
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Signature of director  Signature of director/company secretary 

   

Name of director 
(please print) 

 Name of director/company secretary 
(please print) 
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 – Part A - Employer Sponsored Membership 

1 Application of this Part A 

This Part A shall only have application to each Member who has been nominated by his or 

her Employer pursuant to clause 15.215.215(b) of the deed. 

2 Benefits payable upon Retirement  

If: 

(a) a Member satisfies the relevant conditions for Retirement on or after the Normal 

Retirement Date; or 

(b) a Member has attained the Normal Retirement Date and the Act requires the 

Member's benefit to be paid, 

then the Member shall be paid a lump sum Benefit equal to the amount held to the credit in 

the Member's Investment Account at the relevant time. 

3 Benefits payable upon Total and Permanent Disablement 

If a Member becomes Totally and Permanently Disabled whilst in the service of his or her 

Employer and has not been dismissed or resigned from such service, then the Member will 

be entitled to be paid a lump sum Benefit equal to the amount held to the credit in the 

Member's Investment Account at the time of payment (including the proceeds of any 

insurance policy effected in respect of a Member pursuant to clause 19 of the deed). 

4 Benefits payable upon death 

Upon the death of a Member the Trustee shall subject to clause 29 of the deed pay or 

apply in accordance with the provisions of that clause a Benefit equal to the amount held to 

the credit in the Member's Investment Account at the time of payment or application 

(including the proceeds of any insurance policy effected in respect of a Member pursuant 

to clause 19 of the deed). 

5 Benefits payable upon ceasing service for other reasons 

Upon a Member ceasing to be in the service of his or her Employer other than in the 

circumstances described in clauses 2, 3 and 4 of this Part A, the Member shalt be entitled 

subject to the preservation requirements of the Act, to a lump sum benefit equal to the 

amount held to the credit of the Member's investment Account at the time of cessation of 

service. 
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 – Part B - Personal Members 

1 Application of this Part B 

This Part B shall only have application to those Members who are classified by the Trustee 

as Personal Members of the Fund. 

2 Benefits payable upon Retirement  

Where: 

(a) the Member: 

(1) ceases to be Gainfully Employed at or after attainment of his or her 

Preservation Age; 

(2)(1) retires by reason of Total and Permanent Disablement; or 

(3)(2) qualifies for Retirement; or 

(b) any other circumstance exists or arises in respect of the Member where in the 

opinion of the Trustee, payment would not cause the Fund to be in breach of or to 

fai l  to comply with any relevant requirement of the Act or otherwise prejudice any 

rel ief from taxation available to the Fund; 

then the Member shall be entitled to be paid a lump sum Benefit equal to the amount held 

to the credit in the Member's Investment Account at the relevant time (including the 
proceeds of any insurance policy effected in respect of the Member pursuant to clause 19 

of the deed). 

3 Benefits payable upon death 

Upon the death of a Member the Trustee shall subject to clause 29 of the deed pay or 

apply in accordance with the provisions of that clause a Benefit equal to the amount held to 

the credit in the Member's Investment Account at the time of payment or application 

(including the proceeds of any insurance policy effected in respect of the Member pursuant 

to clause 19 of the deed). 
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 – Part C - Personal Pensions 

1 Application of this Part C 

This Part C shall only have application to those Members who qualify for or elect to receive 

a pension from the Fund. 

2 Benefits payable upon Retirement 

(a) Where a Member to whom this Part C applies: 

(1) ceases to be Gainfully Employed at or after attainment of his or her 

Preservation Age; 

(2)(1) retires by reason of Total and Permanent Disablement; or 

(3)(2) satisfies other relevant conditions for Retirement; or 

(b) any other circumstance exists or arises in respect of the Member where in the 

opinion of the Trustee, payment of a pension would not cause the Fund to be in 

breach of or to fai l to comply with any relevant requirement of the Act or otherwise 

prejudice any rel ief from taxation available to the Fund, 

then the Trustee may pay a Pension to the Member in accordance with clause 4 of 

this Part C. 

3 Contributions 

(a) Subject to the Applicable Law, including that contributions can only be accepted 

before a pension commences, a contribution to this Part C may consist of: 

(1) thea rol lover of an Unrestricted Non-Preserved Benefit; 

(1) theor a transfer of an Unrestricted Non-Preserved Benefitany benefits in 

respect of a Member from another superannuation or l ike fund; and 

(2) an amount allotted to a Member, in accordance with the Applicable Law 

and any restrictions or conditions determined by the Trustee from time to 

time, pursuant to a Contribution-splitting application; and 

(2)(3) other contributions made upby or in respect of Unrestricted Non-Preserved 

Benefits made by or in respect of the Member.a Member.12 

(b) The Trustee may establish rules governing the acceptance of amounts under 

clause 3(a)3(a) of this Schedule including, but not l imited to, the minimum and/or 

maximum amount that may be accepted. 

                                                 
12 Amended by deed dated 23 March 2006 
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4 Pension rules 

4.1 Types of pensions payable 

The Trustee may pay in respect of a Member: 

(a) The Trustee may pay in respect of a Member: 

(3)(1) an Allocated Pension, in accordance with the clause  4.2 of this Schedule; 

or 

(4)(2) a Term Allocated Pension, in accordance with clause  4.5 of this Schedule, 

as nominated by the Member. 

as nominated by the Member. 

(b) The Trustee may pay a Member who meets the Transition to Retirement 

Conditions a pension in accordance with clause 4.1(a) as nominated by the 

Member provided that in all cases payment of the pension does not contravene the 

Applicable Law. 

(c) For the purposes of clause 4.1(b), the requirements of the Applicable Law that 

apply to the payment of a pension to a Member who meets the Transition to 
Retirement Conditions are deemed to be incorporated into the Allocated Pension 

Rules or Term Allocated Pension Rules and, to the extent of any inconsistency, the 

requirements of the Applicable Law shall be deemed to be incorporated into this 

deed and shall override those Rules.13 

4.2 Allocated Pension 

(a) Subject to clause 4.2(b) of this Schedule: 

(1) An Allocated Pension is a pension payable in accordance with 

clauses 4.24.2 and 4.34.3 of this Schedule (Allocated Pension Rules). 

(2) The Trustee must pay an Allocated Pension in accordance with these 

Allocated Pension Rules. 

(3) An Allocated Pension Member is a Member who is paid an Allocated 

Pension in accordance with these Allocated Pension Rules. 

(b) To the extent that there is any omission, the requirementsprovisions of the 

Applicable Law that applyrelate to the payment of an Allocated Pension Rules14 are 

deemed to be incorporated into the Allocated Pension Rules and to the extent of 

any inconsistency, the requirementsprovisions of the Applicable Law15 shall be 

deemed to be incorporated into this deed and shall override these Allocated 

Pension Rules. 

                                                 
13 Amended by deed dated 23 March 2006 

14 Amended by deed dated 23 March 2006 

15 Amended by deed dated 23 March 2006 
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4.3 Terms and Conditions of an Allocated Pension 

(a) The Trustee may pay each Member a pension: 

(5)(1) commencing on the date specified in the Member's application which must 

be not later than the date necessary to comply with the Applicable Law; 

and 

(6)(2) terminating when the Member's Investment Account balance is zero. 

(b) The Trustee wil l pay an Allocated Pension Member an Allocated Pension, having 

regard to the terms and conditions set out in that Member's application. 

(c) The Trustee must pay the pension to a Member at the times set out in the 

Member's application as approved by the Trustee. 

(d) A Member may change the frequency of the pension payments if: 

(1) the change is approved by the Trustee; and 

(2) is in a form approved by the Trustee. 

(e) If at any time a Member has not made a selection as to the frequency of the 

pension payments, the Trustee must pay the pension annually. 

(f) For so long as the pension is payable, the Trustee must ensure that at least one 

payment is made during each Financial Year. 

(g) For each Financial Year (or part of a financial year), the pension payments to a 

Member must not be: 

(1) larger than the maximum limits; or 

(2) smaller than the minimum limits, 

set out in the Applicable Law for Allocated Pension benefits; 

(h) As at the time a Member becomes an Allocated Pension Member and each 1 July, 

the Trustee must notify the Member of the minimum and maximum levels for 

pension payments for the Financial Year in which that date occurs. 

(i) At any time during a Financial Year, a Member may select the level of pension 
payments for that Financial Year within the l imits in clause 4.3(g) of this Schedule.  

The selection must be in a manner approved by the Trustee. 

(j) If at any time during a Financial Year no selection has been made for that year 

under clause 4.3(i) of this Schedule and a pension was being paid in the previous 

Financial Year, the Trustee must either: 

(1) pay a pension for the current year calculated according to any previous 

agreement between the Trustee and Member; or 

(2) i f the Member's application does not contain a stipulation for the current 

year, continue to pay a pension at the level prevailing at the end of the 

previous Financial Year. 
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However, the Trustee may adjust the level up to the minimum or down to the 

maximum so as to comply with clause 4.3(g) of this Schedule. 

(k) If, at the time of commencing to receive an Allocated Pension, a Member has not 

made a selection under clause 4.3(i) of this Schedule, the Trustee must pay a 

pension at the minimum level required under clause 4.3(g) of this Schedule. 

(l) If permitted by the Applicable RequirementsLaw, a Member may commute the 

whole or a part of the Member's pension at any time by notifying the Trustee in a 

manner approved by the Trustee.16 

(m) On a Member fully commuting the Member's pension, the Trustee must pay a lump 

sum benefit to the Member equal to the amount standing to the credit of the 

Member's Investment Account. 

(n) On a Member partially commuting the Member's pension, the Trustee must pay a 

lump sum benefit to the Member equal to the amount requested but not exceeding 

the amount standing to the credit of the Member's Investment Account. 

(o) If the Applicable Law requires the Trustee to commute part of a Member's pension, 

the Trustee must comply with that requirement. 

(p) The capital value of the pension and the income from it must not be used as 

security for a borrowing unless permitted by the Applicable Law. 

(q) The pension must not be transferred to another person unless permitted by the 

Applicable Law. 

(r) If a Member dies while sti l l entitled to a pension, the Trustee must decide whether 

the Member's Benefit should be paid as a death benefit under clause 29 of this 

deed or whether i t should be paid as a continuing pension to a Reversionary 

Pensioner being, any one or more of the Member's Dependants, as determined by 

the Trustee.wil l pay the Member’s Benefit: 

(1) to the nominated reversionary beneficiary (i f any); or 

(2) i f there is no nominated reversionary beneficiary, in accordance with 

clause 29 of this deed.17 

(s) In making a decision under clause 4.3(r)4.3(r)(2) of this Schedule the Trustee may 

have regard to any preference expressed by the Member. 

4.4 Term Allocated Pension 

(a) Subject to clause 4.4(b) of this Schedule: 

(1) a Term Allocated Pension is a pension payable in accordance with 

clauses 4.4, 4.6 and 4.7 of this Schedule (Term Allocated.  Pension 

Rules). 

                                                 
16 Amended by deed dated 23 March 2006 

17 Amended by deed dated 23 March 2006 
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(2) the Trustee must pay a Term Allocated Pension in accordance with these 

Term Allocated Pension Rules. 

(3) A Term Allocated Pension Member is a Member who is paid a Term 

Allocated Pension in accordance with these Term Allocated Pension Rules. 

(b) To the extent that there is any omission, the requirementsprovisions of the 
Applicable Law that applyrelate to the Term Allocated Pension Rulespayment of a 

term allocated pension18 are deemed to be incorporated into the Term Allocated 

Pension Rules and to the extent of any inconsistency, the requirementsprovisions 

of the Applicable Law19 shall be deemed to be incorporated into this deed and shall 

override these Term Allocated Pension Rules. 

4.5 Contributions 

The Trustee may only accept a contribution as set out in clause 3 of this Schedule in 

respect of a Term Allocated Pension Member prior to the Commencement Day of that 

Member's Term Allocated Pension.  A Term Allocated Pension Member may not add to, or 

increase, the amount of their contribution in respect of their Term Allocated Pension after 

the Commencement Day of their Term Allocated Pension. 

4.6 Payment of Term Allocated Pension 

(a) The Trustee shall, subject to the provisions of this deed but otherwise in 

accordance with the provisions of this clause 4.6, pay a pension or pensions to 

each Term Allocated Pension Member. 

(b) The Trustee wil l pay a Term Allocated Pension to a Term Allocated Pension 

Member having regard to the terms and conditions set out in that Member's 

application. 

(c) No payment of a Term Allocated Pension shall be made unless the payment is 

permissible under Applicable Law. 

4.7 Terms and Conditions of a Term Allocated Pension 

(a) Subject to Applicable Law and commutation payments as provided by the Term 

Allocated Pension Rules, artny amount payable to a Term Allocated Pension 

Member shall be paid to that Member as a pension, on such terms as agreed by 

the Member and the Trustee provided that: 

(1) pension payments are made on artan annual basis to the Term Allocated 

Pension Member or the Term Allocated Pension Member's Reversionary 

Pensioner: 

(A) throughout a period equal to either: 

(I) the Term Allocated Pension Member 's Life Expectancy 

from the Commencement Day of the Term Allocated 

Pension Member's pension (rounded up to the next whole 

number if the Term Allocated Pension Member's Life 

                                                 
18 Amended by deed dated 23 March 2006 

19 Amended by deed dated 23 March 2006 



Trust deed 

 

© Hall & Wilcox  Trust deed 9 

Amending deed December 2018 marked up v ersion.DOCX18565328_2 

Expectancy does not consist of a whole number of years); 

or 

(II) the Term Allocated Pension Member's Life Expectancy 

mentioned in 

clause 4.7(a)(1)(A)(I)4.7(a)(1)(A)(I)4.7(a)(i)(A)(I) calculated, 
at the option of the Term Allocated Pension Member, as if 

the Term Allocated Pension Member were up to 5 years 

younger on the Commencement Day; or 

(B) throughout a period equal to either: 

(I) the Life Expectancy of the Term Allocated Pension 

Member's Spouse on the Commencement Day (rounded 

up to the next whole number if the Life Expectancy of the 

Term Allocated Pension Member's Spouse does not 

consist of a whole number of years); or 

(II) the Life Expectancy of the Term Allocated Pension 

Member's Spouse calculated, at the option of the Term 

Allocated Pension Member, as if his or her Spouse were 

up to 5 years younger on the Commencement Day 

(rounded up to the next whole number if the Life 

Expectancy of the Term Allocated Pension Member's 

Spouse does not consist of a whole number of years), 

as selected by the Term Allocated Pension Member PROVIDED 

THAT: 

(III) the Term Allocated Pension Member has requested that 

his Term Allocated Pension revert to his surviving Spouse 

on his death; and 

(IV) the Life Expectancy of the Term Allocated Pension 

Member's Spouse is greater than the Life Expectancy of 

the Term Allocated Pension Member; and 

(V) the Term Allocated Pension Member has not chosen to 

make an arrangement mentioned in 

clause 4.7(a)(1)(A)(I)4.7(a)(1)(A)(I)4.7(a)(i)(A)(I) or 

4.7(a)(1)(A)(II)4.7(a)(1)(A)(II)4.7(a)(i)(A)(II); and 

(2) the total amount of the pension payments to be made in a year (excluding 

payments by way of commutation pursuant to 

clause 4.7(a)(9)4.7(a)(9)4.7(a)(ix) of this Schedule but including payments 

made under a payment split in accordance with the Family Law Act 1975 

(Cth)) is determined in accordance with the relevant provisions of the Act; 

and 

(3) the Term Allocated Pension does not have a residual capital value; and 

(4) the Term Allocated Pension cannot be commuted except in those 

circumstances set out in clause 4.7(a)(9)4.7(a)(9)4.7(a)(ix) of this Schedule 

; and 
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(5) the Term Allocated Pension cannot be transferred except in those 

circumstances set out in clause4.7(a)(10)4.7(a)(10)4.7(a)(x) of this 

Schedule ; and 

(6) i f the Term Allocated Pension reverts to another person, i t must not have a 

reversionary component greater than 100% of the benefit of the Term 

Allocated Pension Member immediately before the reversion; and 

(7) the capital value of the Term Allocated Pension, and the income from it, 

cannot be used as security for a borrowing; and 

(8) the Term Allocated Pension complies with any other requirements of the 

Act relating to such pensions which may apply from time to time; and 

(9) the Term Allocated Pension can only be commuted in these 

circumstances: 

(A) i f the Term Allocated Pension: 

(I) is not funded from the commutation of particular annuities 

or pensions as specified by the Act; or 

(II) the commutation is made within 6 months after the 

Commencement Day of the Term Allocated Pension; or 

(III) subject to clause 4.7(a)(10)4.7(a)(10)4.7(a)(x) of this 

Schedule, on the death of the Term Allocated Pension 

Member or the Term Allocated Pension Member's 

Reversionary Pensioner, 

by payment of: 

(IV) a lump sum or a new pension to one or more Dependants 

of either the Term Allocated Pension Member or the Term 

Allocated Pension Member's Reversionary Pensioner; or 

(V) a lump sum to the legal personal representative of either 

the Term Allocated Pension Member or the Term Allocated 

Pension Member's Reversionary Pensioner; or 

(VI) i f, after making reasonable enquiries, the Trustee is unable 

to find a person mentioned in 

clauses 4.7(a)(9)(A)(IV)4.7(a)(9)(A)(IV)4.7(a)(ix)(A)(IV) and 

4.7(a)(9)(A)(V)4.7(a)(9)(A)(V)4.7(a)(ix)(A)(V), a lump sum 

to another individual; or 

(B) i f the Term Allocated Pension Member has opted, under 

clause 4.7(a)(1)(B)4.7(a)(1)(B)4.7(a)(i)(B) of this Schedule , for a 

period calculated in relation to the Life Expectancy of the Term 

Allocated Pension Member's Spouse, the Term Allocated Pension 

cannot be commuted until the death of both the Term Allocated 

Pension Member and the Term Allocated Pension Member's 

Spouse; or 
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(C) to pay a superannuation contributions surcharge in accordance 

with the Applicable Law; or 

(D) to give effect to a payment split in accordance with the Family Law 

Act 1975 (Cth), 

PROVIDED THAT i f the Term Allocated Pension is commuted in 
accordance with this clause 4.7(a)(9)4.7(a)(9)4.7(a)(ix), the commutation 

amount cannot exceed the account balance of the Term Allocated Pension 

Member immediately before the commutation; and 

(10) the Term Allocated Pension can only be transferred in the following 

circumstances: 

(A) on the death of the Term Allocated Pension Member: 

(I) to a Dependant of the Term Allocated Pension Member; or 

(II) to the legal personal representative of the Term Allocated 

Pension Member; or 

(B) on the death of the Term Allocated Pension Member's 

Reversionary Pensioner: 

(I) to a Dependant of the Term Allocated Pension Member's 

Reversionary Pensioner; or 

(II) to the legal personal representative of the Term Allocated 

Pension Member's Reversionary Pensioner; or 

(C) i f the Term Allocated Pension of the Term Allocated Pension 

Member is transferred directly to the purchase of another benefit 

that is a particular annuity or pension as specified by the 

Applicable Law; and 

(11) a Reversionary Pensioner for the purposes of these Term Allocated 

Pension rules shall be determined by the Trustee, provided that in each 

case it is a Dependant of the relevant Term Allocated Pension Member. 
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1 20Information requirements 

An applicant for membership, a Member, a beneficiary, a claimant for a benefit, an 

Employer and any other person contributing paying or transferring amounts to the Fund in 

respect of a Member must give to the Trustee (or the Trustee's agent) all information, 

evidence and proofs reasonably requested by the Trustee in order to administer the 

Member's benefits and the Fund in accordance with this deed or to comply with the 

Applicable Law.  If any of the requested information, evidence or proofs is not provided or 

is later found to be inaccurate or incomplete, the Trustee may reject an application or 

claim, refuse to accept contributions, and impose conditions on or adjust affected benefits 

in the manner and to the extent the Trustee considers necessary or appropriate . 

2 Acceptance of Contributions 

The Trustee must not accept contributions in respect of a Member where: 

(a) the Applicable Law does not permit acceptance of such contributions; or 

(b) the Trustee determines not to accept contributions of a particular type or in 

particular circumstances. 

3 Refund of Contributions 

The Trustee must refund a contribution if required by the Applicable Law and may refund 

any contribution made in error.  In refunding contributions the Trustee may deduct any 
negative investment earnings or movement in unit price and an amount for reasonable 

administration and transaction costs, including an appropriate proportion of any insurance 

premium paid in respect of the Member or not recoverable by the Trustee. 

4 Allocation of Contributions 

The Trustee must al locate contributions to a Member at the times and otherwise in 

accordance with the Applicable Law. 

5 Limits on Splittable Contributions 

Notwithstanding any other provision of this deed, the Trustee must only permit a Member 

to transfer contributions to the Member's spouse not exceeding the maximum splittable 

amount under, and otherwise in accordance with, the Applicable Law.  The Trustee may 

make any other adjustments to the splittable amount that i t considers necessary or 

appropriate having regard to its tax obligations. 

                                                 
20 Amended by deed dated 27 June 2007 
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6 Power to Make Rules and Policies 

The Trustee may make rules and adopt policies in relation to any matters that the Trustee 

considers appropriate for the convenient administration of the Fund.  The Trustee shall not 

be l iable for not doing something that the Trustee is permitted but not required to do under 

any policy of the Trustee or under the Applicable Law. 

7 Compliance Requirements for Transfers 

The Trustee is empowered to make any transfer from the Fund required under the 

Applicable Law.  All transfers out of the Fund are subject to such conditions and must be 

made within the timeframes required under the Applicable Law.  The Trustee must provide 

to the person responsible for the transferred amount such information as the Applicable 

Law requires. 

8 Illiquid Investments 

Where a Member's benefits are wholly or partly invested in an i lliquid investment as a 

consequence of the Member exercising a choice regarding the investment of the Member's 

benefits, the Trustee shall not be liable for any loss, cost, expense or other l iability arising 

from a delay in the transfer or payment of the benefit associated with a delay in realising 

the i l liquid investment. 

9 Benefit Payment Requirements 

The Trustee may suspend consideration of a person's claim to or payment of a benefit until 

al l  required information evidence and proofs are provided to the satisfaction of the Trustee 

and, i f the required information evidence and proofs are not provided to the Trustee's 

satisfaction or the Applicable Law so requires, the Trustee may withhold payment. 

10 Tax 

The Trustee may take any action (whether prospective or retrospective) that the Trustee 
considers necessary or appropriate to calculate, pay, deduct or take account of any tax, 

including without limitation: 

(a) adopting policies relating to the application or timing of tax credits and tax debits to 

Member accounts; 

(b) adopting policies relating to the acceptance of members and contributions without 

any required or desirable tax-related information; 

(c) adopting policies relating to the claiming of tax refunds; 

(d) reducing or otherwise adjusting contributions to or benefits or other amounts 

payable from the Fund, in which case the Member wil l be entitled to only the net 

amount; 
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(e) providing information and making payments to the Regulator; 

(f) establishing reserves and making provisions in the accounts of the Fund; and 

(g) charging to recover the costs and expenses attributable to administering any tax 

requirement. 

Each Member is l iable for al l tax incurred by the Trustee or the Fund in relation to an 
excess contribution in respect of that Member and must indemnify the Trustee in respect of 

such tax. 

11 Membership 

For the avoidance of doubt, i f the Trustee receives, or determines that i t holds, an amount 

(Residual Amount) that relates to the benefits that a person has previously received (other 

than the Residual Amount), and the Trustee determines that the Residual Amount is to be 

paid to the person, the Residual Amount will not result in the issue of a new interest but 

forms part of the original interest associated with the benefits previously paid to the person. 

12 Electronic Delivery 

Without l imiting the means by which notices may be given or information may be 

disseminated, the Trustee may give notice or provide information by any form of data or 

image transmission or communication facility or medium, including without l imitation 

facsimile, electronic mail and the internet, in which case the notice will be considered to 

have been received when transmitted, accessed or published (as the case may be). 

13 Pensions 

(a) Form of Pension 

The Trustee may pay any form of pension that is approved by the Trustee and 

permitted by the Applicable Law. 

(b) Payment of Pension 

Where a Member or beneficiary has elected to be paid a pension, the pension may 

be paid in such manner as is agreed between the Trustee and the Member or 

beneficiary, or in the absence of agreement as the Trustee determines provided 

the pension satisfies the standards of a pension referred to the Applicable Law. 

(c) Deemed inclusion of Applicable Law 

This deed is deemed to include each requirement of the Applicable Law that the 

governing rules under which a pension is provided must satisfy for the pension to 

be a relevant pension for the purposes of the Applicable Law. 
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(d) Commutation 

A Member may commute the whole or a part of the Members pension at any time 

by notifying the Trustee in a manner approved by the Trustee, subject to the 

requirements of the Applicable Law. 

(e) Variation 

The Trustee may vary any terms and conditions of a pension or impose additional 

terms and conditions to ensure that the relevant pension does and wil l continue to 

comply with Applicable Law or in any other manner contemplated by the Applicable 

Law, without necessari ly commuting the pension. 

(f) Reversionary Beneficiary 

A Member may nominate one or more Dependants as a reversionary beneficiary to 

whom the pension may be transferred after the Member's death provided that the 

nomination is consistent with the Applicable Law.  The Trustee must reject any 

nomination that is not consistent with the Applicable Law, in which case, i f the 

Member does not provide a nomination that is consistent with the Applicable Law, 

the balance of the pension as at the Member's death must be paid to the 

reversionary beneficiary as a lump sum or paid in accordance wi th this deed at the 

Trustee's discretion. 

(g) Commutation of Reversionary Beneficiary Pension 

Subject to the requirements of the Applicable Law, a reversionary beneficiary may 

elect to: 

(1) commute a part or all of a pension by notifying the Trustee in a manner 

approved by the Trustee; or 

(2) l imit any right of commutation that the reversionary beneficiary might 

otherwise have to ensure that the pension complies with the Applicable 

Law, 

provided that the Trustee must commute a reversionary beneficiary's pension if 

and to the extent that the Applicable Law so requires. 
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Signature of director  Signature of director/company secretary 

   

Name of director 
(please print) 

 Name of director/company secretary 
(please print) 

 

 

 


